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1) Noorman, Merel, and Deborah G. Johnson. “Negotiating Autonomy and Responsibility in Military Robots.” 16 ETHICS & IT
TECH, pp. 51~52.

2) “Automation.” Merriam-Webster Online Dictionary, http://www.merriam- webster.com/dictionary/automation (Z|5&
2019. 1. 20.).

3) Parasuraman, Raja, et al. “A Model for Types and Levels of Human Interaction with Automation.” IEEE Transactions on
Systems, Man, and Cybernetics —Part A: Systems and Humans, Vol. 30, No. 3, 2000, p. 287; Scheridan, Thomas B., and William
L. Verplank. “Human and Computer Control of Undersea Teleoperators: Technical Report.” Massachusetts Institute of
Technology, 1978, pp. 8-17~19 (1%l AFE = AL @il Q17ho] BE 2 she B, 5Bl IZto] S<lshd A8 7t
A9 AlRbES Agshes DA, 99 A= AFE 7 ARONA SEE SoRAlet AL TS 7 9ol Izl A S ESh= B, 1024
© ARETT 7S FAISEL s A A o' s she dA o).

4) Coram, Robert. Boyd; The Fighter Pilot Who Changed the Art of War, Backbay Books, 2002, pp. 334~335, 344 [John
Boyd= 917+9] IS 4DA R Lol st ¥ (observe), Tik(orient), 27 (decide), F&(act)o] LA,

5) Sholes, E. “Evolution of a UAV Autonomy Classification Taxonomy.” IEEE Aerospace Conference, Big Sky, MT, USA,
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Philip Alstono] 2010 F1E3loll A8 WA 122 Fo) I 7|40 BATE A7IE ol F,
2013 {1413 o] 5 B 31221 Christof Heyns+= AH- 77 A A1 &] 70'd-& 7 oI 3t lth. <17F 9=}
ol ol o o)) 1) glol AFH o F SAHoR BA NG} FAL A 5 Qe AL
B (Lethal Autonomous Robotics) |4} 27| A Al (Robotic Weapon Systems)S AF3F ATk A&
F71A A0l ol 83 Qe T A 71 T4 Jlo] R0 ARgAJolgtaL &k it 13)
A AN AF$1 L E] ICROY AAFHA7]F-(Human Rights Watch) 5-& Z33F 5132 vl = 7}ckA]| 9}

2007, p. 3.
6) Ibid, p. 12 (Pioneer= 0tA|, Predator= 14, Global Hawks= 2GHA| 2 H 11 I},
7) William, Andrew P. “Definition Autonomous in Systems: Challenges and Solutions.” Autonomous systems: Issues for Defence
Policymakers, edited by Andrew P. William, et al., NATO Headquarters Supreme Allied Commander Transformation. pp. 40~
52 [¥4 27 A4 (remotely controlled system), AFsSHe THA| (automated system), Sh5-52 0| 91+ A5} @A (autonomous
non-learning system), 242 k551= A& 4| (autonomous self-learning system)= G251 TH.
8) Singer, Peter Warren. Wired for War: The Robotics Revolution and Conflict the 21st century. Penguin Press, 2009, p. 74
[ZEZAFT7]o qlo] ALY H=E A7FA Y (human-assisted), 21719 (human-delegation), 217+HF=(human-super
vised), £ (mixed-initiative), YA ZE(fully autonomous)2] 7jg 0 2 L ESITH.
9) Ibid.
10) DoD Defense Science Board. “The Role of Autonomy in DoD Systems.” Task Force Report, July 2012, p. 54.
1) "SgdddTE T oA FoX dFF3H E&FHE FFHAY A9 5= = 55, 28A), 7%, 18aL 7]
o] AAN FHAE DAL 5L ATHEE 1] 8019 A 2], 238. A|A).

12) Alston, Philip. “Interim Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions.” UN Doc.
A/65/321,2010.

13) Heyns, Christof. “Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions.” Report on
Lethal Autonomous Robots, Human Rights Council, UN Doc. A’/HRC/23/47, 9 Apr. 2013, pp. 7—38.
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positiva) 2 32 2] 2] Ax}ellA] 41 753 71 A oF 17ke] #A B Al o] A& A8kt F
A2 Q A~ (via negativa) & F-7] A A o] 24 (lethality)-2 A A 2 74 0] oy a1, 2F&-4 EE?} ]
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14) AA7g 32 The Convention on Prohibitions or Restrictions on the Use of Certain Conventional WeaponsQ1d] ©]5}o] 4]
“CCW”e} gt

15) DoDD 3000.09, Autonomy in Weapon Systems, Glossary, Part I Definition, Autonomous Weapon System, p. 13.

16) Netherlands. “Examination of Various Dimensions of Emerging Technologies in the Area of Lethal Autonomous Weapons
Systems in the Context of the Objectives and Purposes of the Convention.” 2017, CCW/GGE. 1/2017/WP. 2, para. 5.

17) Ibid, p. 4.

18) Ibid, p. 5.

19) Russian Federation. “Russia's Approaches to the Elaboration of a Working Definition and Basic Functions of Lethal
Autonomous Weapons Systems in the Context of the Purposes and Objectives of the Convention.” CCW/GGE.
1/2018/WP. 6, Apr. 2018, p. 2, para. 2, (a).
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20) UK, Ministry of Defence. Joint Doctrine Publication 0-01. 1: UK Supplement to the NATO Terminology Database. 2018, p.
A-2.

21) France. “Characterization of a LAWS.” Meeting of Experts on Lethal Autonomous Weapons Systems.” 11~15 Apr. 2016.

22) China. “Position Paper.” CCW/GGE. 1/2018/WP. 7, para. 3.
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2 71A 3, A Rekel male] B e, o Zo] Brhsa PAAARE el glo] A&
F1AITh o} (19 216l Hi= AL A AAIA o] el ML 2 Sheiehe A&7]A)
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23) Scharre, Paul. Army of None.: Autonomous Weapons and the Future of War, W. W. Norton & Company, 2018, pp. 163~
164 (91412 AL 45, Y5, 215 SM, Auto-Special 2 s 4 Q] 9AH5-S A% 34 7%50] 424 A A%
TAL Aol QIZto] FolEo] Stk AF SMZ A 750l AEIpEo] YA QAxto] AL Ao AgE 7T
Auto-Special ZEO| A= | A AAAZF ARG A 0. 2 FARS 51 QIZES ©A] S FAA717] s LS 4= g Eolth
Z7h9] mE 919o] thet E3h4 0.2 Aol B A48 S Yeh.

24) Docherty, Bonnie. “Losing Humanity, The Case against Killer Robots.” Human Rights Watch, 2012, p. 12.

25) Heyns, supra note 13, para. 41,

26) Crootof, Rebbecca. “The Killer Robots Are Here: Legal and Policy Implications.” Cardozo Law Review, Vol. 36, 2015, p.
1859.
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27) Mezler, Nils. “Legal Implications of Lethal Autonomous Weapons Systems.”
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29) John, Finn. “Japan’s Balloon Bombs Could Have Done a lot more Damage.” 21 Aug. 2016, https://offbeatoregon.com/
1608¢T.balloon-bombs.405.html (2019. 1. 20. HZSHE)(A22}F A A A GA] GEL 2Fofof] A2 Cﬂ?— o 19449 11¥
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Governmental Experts of the High Contracting Parties to the Convention on Prohibitions or Restrictions on the Use of Certain
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Campaign to Stop Killer Robots,” Peace Research Institute Oslo (PRIO), 2014, p. 2.
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Article 1. Definition
Autonomous Weapon Systems are all weapon systems that can search for or detect, identify, track, select and
attack targets without human intervention, with significant autonomy in the critical functions, including manned

or unmanned system, munitions, sub-munitions or subcomponents of them.
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Article 2. General principles

N

1. Contracting Parties undertake to respect and to ensure respect for this Convention in all circumstances.
2. In cases not covered by this Convention or by other international agreements, civilians and combatants remain
under the protection and authority of the principles of international law derived from established custom,

from the principles of humanity and from the dictates of public conscience.
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Article 3. Criteria

A}
o

1. The provisions of this Article and the detailed procedures for its implementation shall apply to any and
all Autonomous Weapon Systems owned or possessed by a Contracting Party, or that are located in any
place under its jurisdiction or control except using the weapons systems for the purposes not prohibited
under this Convention

2. “Purposes Not Prohibited Under this Convention” means:

(a) Industrial, agricultural, research or other peaceful purposes;
(b) Protective purposes, namely those purposes directly related to protection against Auton- -omous Weapon
Systems; or
(c) Military purposes not connected with the use of Autonomous Weapon Systems and not dependent on the

use of them as a method of warfare.
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Article 4. Definition of civilians and civilian objects
Civilians are persons who do not belong to one of armed forces, combatants and prisoners of war. In case

of doubt whether a person is a civilian, that person shall be considered to be a civilian.
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Article 5. Protection of the Civilians

The civilian population, individual civilians and civilian objects shall enjoy general protection against dangers
arising from military operations. To give effect to this protection, the rules under this convention, which are

additional to other applicable rules of international law, shall be observed in all circumstances.
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Article 6. Prohibition of direct Autonomous Weapon Systems against the Civilians and Civilian objects

It is prohibited in all circumstances to direct Autonomous Weapons Systems either in offence or by way of

reprisals, against the civilian population as such or against individual civilians and against civilian objects.
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Article 7. Review of Autonomous Weapon Systems

1. When Autonomous Weapon Systems are or will be studied, developed, acquisited or adopted, as means
or method of warfare, a Contracting Party is under an obligation to determine whether its employment or
possession would, in some or all circumstances, be prohibited by this Convention or by any other rule of
international law applicable to Contracting Parties.

2. Each Contracting Party shall take appropriate measures to effectively implement the obligation under paragraph

1 of this article.
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Article 8. Prohibition of Indiscriminate attacks
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1. Indiscriminate attacks are prohibited. Indiscriminate attacks are:
(a) those which are not directed at a specific military objective;
(b) those which employ a method or means of combat which cannot be directed at a specific military objective;
or
(¢) those which employ a method or means of combat the effects of which cannot be limited as required
by this Protocol; and consequently, in each such case, are of a nature to strike military objectives and
civilians or civilian objects without distinction.
2. Attacks by bombardment by any methods or means which treats as a single military objective a number
of clearly separated and distinct military objectives located in a city, town, village or other area containing

a similar concentration of civilians or civilian objects are to be considered as indiscriminate.

X bl

qIzkel O] A 4, RIRhRlo] et Al WA gt &4, Bl 1 B3k A3E op|g 97t
U FAOZA, FAHC|T AHA ZAH ololat Hliste] B ) i =S TAY AL, ARTFAAL
do] 1 BAMA] ALgHolAL oh]H.

Article 9. Proportionality

Autonomous weapons systems shall neither be used in nor initiate an attack which may be expected to cause
incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which

would be excessive in relation to the concrete and direct military advantage anticipated.
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Article 10. Precautions in attack

1. In the conduct of military operations, constant care shall be taken to spare the civilian population, civilians
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and civilian objects.

2. With respect to attacks, those who plan or decide upon an attack shall take all feasible precautions in the
choice of means and methods of attack with a view to avoiding, and in any event to minimizing, incidental
loss of civilian life, injury to civilians and damage to civilian objects.

3. With respect to attacks, those who plan or decide upon an attack shall refrain from deciding to launch
any attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to
civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct
military advantage anticipated.

4. An attack shall be cancelled or suspended if it becomes apparent that the objective is not a military one
or is subject to special protection or that the attack may be expected to cause incidental loss of civilian
life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive
in relation to the concrete and direct military advantage anticipated.

5. Effective advance warning shall be given of attacks which may affect the civilian population, unless

circumstances do not permit.
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Article 11 - Appropriate Measures

of

Contracting Parties shall take all possible appropriate measures to secure within their territories a products

liability regime for damages and loss of life resulting from defects in Autonomous Weapons Systems.
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Article 12. Responsibility of commanders and other superiors

1. A military commander or person effectively acting as a military commander shall be criminally responsible
for crimes committed by forces or subordinates under his or her effective command and control, or effective
authority and control as the case may be, as a result of his or her failure to exercise control properly over
such forces, where:

(a) at the time, should have known that the forces or subordinates were committing or about to commit
such crimes by using Autonomous Weapon Systems; and

(b) That military commander or person failed to take all necessary and reasonable measures within his or
her power to prevent or repress their commission or to submit the matter to the competent authorities
for investigation and prosecution.

2. Where a military commander or person effectively acting as a military commander shall know fully about
autonomous weapon systems, he or she shall be criminally responsible for crimes committed by Autonomous
Weapon System without any intervention under his or her effective authority and control, as a result of
his or her failure to exercise control properly over such systems, where:

(a) The superior either knew, or disregarded information which clearly indicated, that such crimes were
committed or about to be committed by the systems;

(b) The crimes concerned activities that were within the effective responsibility and control of the superior;
and

(c) The superior failed to take all necessary and reasonable measures within his or her power to prevent

or repress their commission.
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Article 13. Submittion of information on Autonomous Weapon Systems
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When this Convention enters into force for it, in resonable time, each Contracting Party shall submit to the
Organization some reports containing whether it owns or possesses any Autonomous Weapon weapons, or
whether there are any Autonomous Weapon Systems located in any place under its jurisdiction or control,

with respect to Autonomous Weapon Systems.
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Article 14. Recording and use of information on Autonomous Weapon Systems

1. All information concerning Autonomous Weapon Systems shall be recorded in accordance with the provisions
of the Technical Annex. All such records shall be retained by the parties to a conflict, who shall, without
delay after the cessation of active hostilities, take all necessary and appropriate measures, including the use
of such information, to protect civilians from the effects of Autonomous Weapon Systems in areas under
their control.

2. The parties to a conflict shall also make available to the other party or parties to the conflict and to the
Secretary-General of the United Nations all such information in their possession concerning Autonomous
Weapon Systems laid by them in areas no longer under their control as possible as they can ; provided,
however, subject to reciprocity, where the forces of a party to a conflict are in the territory of an adverse
party, either party may withhold such information from the Secretary-General and the other party, to the

extent that security interests require such withholding, until neither party is in the territory of the other.
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Article 15. Verification on Autonomous Weapon Systems

1. All positions at which Autonomous Weapon Systems are located shall be subject to systematic verification
through on site inspection and monitoring

2. Each Contracting Party shall, immediately after all information of Autonomous Weapon Systems has been
submitted, provide access to Autonomous Weapon Systems for the purpose of systematic on site verification.
Each Contracting Party shall not remove any of these Autonomous Weapon Systems.

3. Detailed procedures for the implementation of this Article are set forth in the Verification Annex.
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Article 16. Restrictions on the use of Autonomous Weapon Systems

It is prohibited to use Autonomous Weapon Systems unless they are equipped with an effective self-destruction,
an self-neutralization mechanism or a device disconnecting the power or disabling them, when they no longer

serve the military purpose for which they were placed in position, or when they are out of human control.
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Article 17. Necessary provisions

Each Contracting Party shall establish all necessary provisions in its national laws or regulations to make such
compliance mandatory for any Autonomous Weapon Systems. Each Contracting Party shall make any violation
of such applicable laws or regulations punishable by severe penalties and shall submit the case to its competent

authorities in accordance with its laws or regulations.
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Article 18. Appropriate measures
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Contracting Parties shall take all appropriate measures to secure within their territories a products liability regime

for damages and loss of life resulting from defects in lethal autonomous weapons systems.
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Article 19. Provisional application
1. If on Date Month Year this Agreement has not entered into force, it shall be applied provisionally pending
its entry into force by:

(a) States which have consented to its adoption in the General Assembly of the United Nations, except any
such State which before Date Month Year notifies the depositary in writing either that it will not so
apply this Agreement or that it will consent to such application only upon subsequent signature or
notification in writing;

(b) States and entities which sign this Agreement, except any such State or entity which notifies the depositary
in writing at the time of signature that it will not so apply this Agreement;

(c) States and entities which consent to its provisional application by so notifying the depositary in writing;

(d) States which accede to this Agreement.

2. All such States and entities shall apply this Agreement provisionally in accordance with their national or
internal laws and regulations, with effect from Date Month Year or the date of signature, notification of
consent or accession, if later.

3. Provisional application shall terminate upon the date of entry into force of this Agreement.
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37) Ibid. YE-& t}-237} Zt}. This is a standard adopted by a recognized international standards organization whether governmental
or non-governmental as defined below. The term is not limited to documents described as “standards”.
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SH]3F= =7 A 7] & (international organizations which prepare standards) ©]2h= ZA| 3}l A =]
RF7|3 ' R B F7|BS A oskA] ¢&kar, “F A 7] (international standards orgamzann)
JJ- ‘R £ 7] (regional standards organization) ol thek & 2wk FAE ot} 38 A EF7|H
T2, B8R Hs Bishal, -5 skl Telal BE A A|RFe] @ v g B
%31’3}—‘513] Vs Ae IASAL Sl A7 1892 Sjnfgitkal st o] of "R H-7|H, v
7182 Bk, 552 SHekaL 8]al o] I=9 BE A ARpA] FE 7]FEo] /i H e
A7) e i0nhe th ) Gelaheict, 27178 A goleks ZHA, £2E F0lshen W71et
£ 20g st ko2 vl | Aol o)

|

ftlo rl

4z

Ir

3) Spec (73)16

1973'd 49 oll= 1973\ 694 9] HFbo]l Y27] A mhA|2t Z2Qk(Spec (73)16)0] Y 2=H], o] &2k
A FA|FF B 7§«]Tlf oF7ke] Wbyt =4, o)A e = A E 7] (international standards
organization)S = Al £ 57| (international standards body) & B} AL, o] ol whe} g7} =5 74
HAok 23] A EH, AA H (recognized) oleh= Thojo} FR7|H, vIAR7|HE Bt
(whether governmental or non-governmental)2h= & o] 24| H 31, T A| EF-L, “of 2ol Aol
A EZZ7) Tl o) £ E BFolt), o] fol& Tl A A vt et 7heks) sk ik, 1
o} FATEES| ol FololA], R, WG e R, BES FIET 22T wE A
Azpe) FA7177h 2R B e Fulshedl B AL $5kT A A A9lel FA)
#Ari3)olelal slod, ‘91 2] 9] (recognized standing)< F7Fsle] A 7] 2] M S A& o2 9]
A 7o 2 dgae B 98-g o 4 Ark.

38) Ibid., p.35.

39) Ibid. YL t}23} 2t} This term means any international organization, whether governmental or non-governmental, which
prepares standards, and which admits the relevant bodies in all adherents to participate in the preparation of such standards.
“AGHE7| WL 23} Zo] A9JEo] QIt}. This term means any international organization, whether governmental or
non-governmental, which prepares standards, and which does not admit the relevant bodies in all adherents to participate in
the preparation of such standards.

40) Spec (72)3, p.9.

41) 22y “AHE(recognized) FA| 27| Hi Tt A = EASHA] ko, “AAE o] T u|sh=AlE 5] &7] ofH
ot ot =4l #7189 9= IS0, IEC, A4 s d7I1FHFAO), SAHZAZ7|7+OIML), TH=--HAZ(UPU), =47}
2AWAGU)E &1L 7] Wizl o] & &3f “AF €Y & FF2L 4= U2 ZAelth

42) GATT Document, Note by the Secretary on Meeting of Working Group 3 — Standards, 15-22 March 1973. Spec
(73)16(11 April 1973), p.37. QE2 t}-2-1t Zt}. This is a standard adopted by an international standards body as defined
below. The term is not limited to documents described as “standards”.

43) Ibid., p.38. YL t}23} Zt} This term means any international organization of recognized standing, whether
governmental or non-governmental, which prepares standards, and which admits the relevant bodies in all adherents to
participate in the preparation of such standards.
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H28 M1LE . TBTHEY aHMEES Folo| st

ol o] Ao 2 Eol that Ao Balo] AFHAT, Ao TAFEL Bre] LEHY
oo A3 BT, e, Bl Pl T & A5 AN FATES) AHEo] F
), FAEEE EEAH O 942 Aol A, A4S FAEEES A5 S84 Gin order
to develop truly international standards) 12| 3L oA 2] A 27} 22 2l (fundamental) A 2=
Aol A2 =7] AlFBHAA, A ol thh A1 E HA4lS wE7] AlRbsk)

‘FA'2H = 7Nd o] EF(standards) ¥ S V== 7] (organizations) &) ¥ ol A =2] 71 A 2HE]
WA, FARES =2l57] A WA BEE Tt 27 dol tia =ol7l Baghe 245
Al =L, e f-8-o] A FF7]3/ 7] ((international standards organization/body) o] 27 o] gk
4707 Fh. Rogers 29FolA] 21802 FAEZS] the Aol7l AL nol, EFe Fahe
A7)0l B 71TE 0 AN HATA o F-of Fgle] FFS FHlshe 7o R Byt ey
o]F-oll Y2 =M= & ZITEd /M E e IAIRE7] ¥ (international standards
organization)¥h-& th’d 0 2 3}7] Al&Fsl AL, -5 wH] o=t 7k S-S S8 SAlEE
71#/7)7-((international standards organization/body) 2 WH3}3l Gtt, =4 F2=7| /7] 7ol thaf A
= 2= A 918t 9 H (recognized) TAFF71 /7] FEH= NES © Q8 HAk
o]t 71/7) 77} 914 FA T 7|2/ 71T Aol vhaf Al M ek gl
AEF718/717-9] Zidnte] I/ =il 54 019laL, 7id ol tlste] S FHlsh=T

7 H(participation)2hi= SH-& 7+ 231t}

M. ECE/ISO g9]°] H&7}'s’8

1. {4

=322 9] Standards Code 2] AJ2He =2} E o] 7 9] F2<2H] COM.IND/ W/108(1973d
6 25%9)7} COM.IND/W/108/Corr.1(1973%d 104 30%)S g 23t 19759 4€ 2] MTN/NTM/W/5¢]
F&4 1(appendix 1)0] THA] 528HA] EWHA] o|th(0] 3} Draft (Standard) Code’). L2} o] 1] 1974
| 6ol Ed FHAAH LS| (ECE) 312 st Aol e AFHF (Government Officials
Responsible for Standardization Policies) A3z} 3] 2] o] 4 & o] o] th 3l ]~ EE f & = A| &L, 1975
1ol HEvhgel o A e 3o FrHRl AolE EASF MIN/NTM/W/59] F-54
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2(appendix 29 257 EWA 49 53], ECE g2l H]F0] Z4te] Ho)Z o] HES|okst=r}
Sh= EA7E A e 4

Draft Code )| A AF8-8}+= ‘standards (& 2~0]+= ‘specification technique’) ol] th-&-5}+= ECE-8-0]+=
‘technical specification’(Z£&2~0]+ ‘specification technique’) 0]t} ECE-§¢] ol &= ‘standards’2] % 2]
£ EASA W ECEIM & ‘standards’ (Z# 2201 ‘norme’) s -0l ml§- Al g2 o] vh2) o 2k A}
£t} 40 upebA] Draft Code o] ‘= A 5 (international standard) o] T8} ECER-0]+ ‘= A 7] <=
A (international technical specification)2tal & 4= It} 22y} ECE-&-o o= A4 7| & Al eh+=
Lol gk g o= EAeHA] &L TR A Frol| thek A o whe] A gket, 47) whebA] Draft Code®]
TAFE2] A 29} ECER-0] o] IA|E72] A& o] A Z3hA| Aok & AR o gk ZA17} 75
At 48

2. K. Bergholm2| Al22 HC

19753 59 3] 9] oA TBTA] B.1E-0] AFE-=3o]| Draft Standard Code2} ECEA 9o} 1 3to] & v| w3}
+ AR LA (working paper)E 1|3 Aol 52k £ 19751 69 264 o] AF-=-2 FAIgH vl ae}
S 1 gre) ol sl A = Buslar, 19754 9 of) = 9] K. Bergholm- ECE/ISO g 2] 9] #8715
A (applicability)ol] tha}e] Z2A}ele] Ha1s}A] Et} 49) o] Haix] o] Bd=xfof x| K, Bergholme A2
& Ao 24He AAEF AL, 7Fs 3 Bo] ECE/ISO A o] & A}-&-3kaL, Code o] ¥ ¢ (coverage) ol &k

g FA) getha she F714 Ao 2AR AYS Wla gle0

H 1. K. Bergholm? MZ& H2| =051

Draft Definitions for the Proposed GATT Code for
Preventing Technical Barriers to Trade

The corresponding term used at present in the Code is in brackets.

44) GATT Document, Standards; Packaging and Labelling; Marks of Origin: Background Note by the Secretariat. MTN/
NTM/W/5(21 April 1975), para.8.

45) Ibid., para.9. MTN/NTM/W/58] £719] B&A= DEET IAE SR -5 o] 9] H|F 29 2)®E3to] ¥t 09 7
AEO|1, o] 5 of g A 23 ZARI7H= FA HE o & JF e JFE R

46) GATT Document, Definitions: Working Paper by the Secretariat. MTN/NTM/W/14(26 June 1975), para.6.

47) Ibid., annex.

48) A REET ol &} B 7 o]of tjsto] o] gk 23}o] thgt Q14jo] JIRiT

49) GATT Document, The Applicability of the ECE/ISO Definitions for the Proposed Standards Code: Note by the Secretariat.
MTN/NTM/W/18(17 September 1975), p.1.

50) Ibid., para.19.

51) Ibid., annex.
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6. International standard (International standard)

A standard or in certain cases a technical specification adopted by an international standardizing body.

10. Standardizing body ( -- )
A body, governmental or non-governmental, one of whose recognized activities is in the field of standardization.
11. International standardizing body (International standards body)

A standardizing body whose membership is open to relevant bodies in all adherents.

3 18 EW ECE/ISO A 2|9} FAHA, A RS “FA B3| 771 Ags 25 e 5% 74
$-olli= 7] A"(A standard or in certain cases a technical specification adopted by an international
standardizing body.)2}al A o|stal A BF87 | T "BE XX A= L] A7 T D o] AN
Ho] )&= EF3}7] 7 (A standardizing body whose membership is open to relevant bodies in all
adherents, )2}al A oJsle], SEE= A A<l A E 7] (international standards organization) 2]
ol AABkct 2, K. Bergholme] 2714w 2ele) F744) 212ol 2715}el, BCR/S0 4 ol 2

AT DS % 5 e,

3. 7138 F2

19751 99 25 of] U} A o] (definitions) ol] T $F H311A= TBT A B.LF 3] 9] ol 4], ECE/ISO g 9]
7} oj gk =7 glo] ARE-H L, Coded] H2 4 a3 o] 2§k A o= I 9] F(notes)E &3l 4] o] F
o] Ao} sth= 714 (hypothesis) ol 73Fe] 2Hdsl7)2 A48 H1,52 19759 119 6 H 1A
(MTN/NTM/W/25) |l A= o] &gk 7Hd A ¢ & F7HA Sl = oA &7eheh, A 7Hd & ¢k
ol 4 A gk ukel o], ECE/ISO A &]7} o wgh =7 glo] ARR-H I, Code ] &2 H 2 3k o] 2|5k 4
o= Il o] F& F3lA o] FolA ok dtrhel= 7 o™ 53 T A 72 Coded] 5274 8 7-H+=
o= degt Aol A AAE FAst gt 7Pdoln st REAde Haks TR

A’(Hypothesis A), A= 74 B'(Hypothesis B)2Fal F-2t} 55

52) GATT Document, Definitions: Note by the Secretariat. Spec (75)27(25 September 1975), para.l. Y& th27} Zt}. The
ECE/ISO definitions would be used without any modifications of these as such and that any qualification of these definitions
which was required for the purpose of the Code should be achieved through separate notes to this effect.

53) GATT Document, Meeting at Technical Level of September/October 1975: Note by the Secretariat. MTN/NTM/W/25(6
November 1975), p.2.

54) Ibid. YE- t}23} 7ttt Where any qualification of the definitions was required for the purpose of the Code, this should be
achieved by modifying the definitions themselves.

55) Ibid., pp.13-37.
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SAEES] Aol 7H AclAE ECE/ISO 0% ALg3}e], “FAl H 7] gho] Hejet B w5

At 7ol TAIEEs 7|77 A9 el 7] 3" (A standard adopted by an international standards
organization or in certain cases a technical specification adopted by an international standardizing
body)& A ¢]3}aL, Code o] 524} F 3} o] 213k A ¢] 9] 2} (qualification)& 57124 21 F(additional
note)& &34, “0] Coded] B2 ZAEFS IARFSIIT7E AEG 713 olet (For the
purposes of this Code an international standard is a technical specification adopted by an
international standardizing body)2Fal $+A 3= Zl 0|t} 50) o] of Hks)] 71d Bol| A= A o] AAE A
AL o}, =, SASE Aol A EF3H 7771 =8k (in certain cases a technical specification
adopted by)o|gh= £ 75 AHAI5ke] Code o H-2 ol 5= A o] & whE0], W7 o] F(notes)= 3] A
B8hA| %= WA ot 5758

o]t 7P Hto] HE-H Hxo 2k 19761 39 9] M BIF 9] HolE $IsA] s]7E ot
(MTN/NTM/W/38)© 2 59 o] xito] 714 Ask 744 Bebe 7le) el7h Waysha upech o0 A
Tz g ol MTN/NTM/W/252] o)) 7)e] et 2] 9k o, 5 E7) Binternational
standards organization)t] 8+ A o] = AkA|| ¥ 31 61 F 3} 7] (standardizing body) 2] A o)== 714 A9}
7 BE WA il $d A 02 Aefetltt. 19779 1€ ol A2 ZHMTN/NTM/W/71) 0] Lo +=
dl, &olel o2 7H Ack 7HE Beb= 7R 9] A ol= WaskaL Sl vk Zto|v, Al Bl
thek Aol o] W82 o] F st 02

4. 2%

T LT o E0J9}A 5= Draft Coded] HA| 2] ]9} ECES-0] 2] A RTF2] Fol & o] 2
Z3pA|AOF T ZRIA o ek A7} Fdet, 53] 19751 99 ol ARE 9] K, Bergholm-2 ECE/ISO
A olo] He7bsAdel tste] AR BusHA| ok K. Bergholme] B = | 2] A 9] 9

56) Ibid., p.28.

57) Ibid., p.29. 71’2 B9] A 9)+= t}2-3} 2t} A standard adopted by an international standards organization or (in certain cases
a technical specification adopted by) an international standardizing body.

58) =A| # % 7] (international standards organization), #53}7] 7L (standardizing body), = A £%3}7] 4 (international standardizing
body)] that 72 HL-& MTN/NTM/W/25, pp.26-27 Z%.

59) GATT Document, Applicability of the ECE/ISO Definitions: Note by the Secretariat. MTN/NTM/W/38 (5 March 1976), p.1.

60) Ibid., pp.31-41.

61) 7t’d B= A EZ35}7] L (international standardizing body)HS HA|5tAL Q11, 7Hd AE A E£ 7] H(international standards
organization)¥} =) #£3}7] L (international standardizing body)S o A5} YA T, F(note)of| A, o] Codel] EAA}, =A| #
Z3}7] 4 (international standardizing body)3HS A3} §17] W&o, § o]A} A #% 7| H(international standards organization)o]]
et = dastr] 47] fEolt

62) GATT Document, Draft Code of Conduct for Preventing Technical Barriers to Trade: Note by the Secretariat. MTN/NTM/W/71
(19 January 1977), pp.34-35.
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F-2E 7 g ol tigh Ao, o]5 13k TBT *1_‘%1%% $A 7P A HEH O whE Aol E A=
St} K. Bergholm-S A 22 A o] 2ok A A5 S w, 7Fe-3F o] ECE/ISO 7 o] & AF8-3}aL, Code
o] Mol S FA el sk F7HA| dF 4 ELH@'ME}.

V. IAEZE P9 Ao Y Eo

1. K. Bergholm?| H2

FollA A ukel o], A EFol thek A o= -FHolehe =9 TBTHAES e 3 oA
3] AHA) = AL ISO/IEC 78 o] & WholEo]A| Hrt, oo} -2 v 3-E ol3at7] Hleir =, =aeh
9] Standards Code& FF=+& A oA K. Bergholmo] A|AISH F71A] 7|58 A9 E H a7} ),

1976\ 119 9 o] Y& H A (MTN/NTM/W/70)ol| 4] K, Bergholm2 941, Code2] HHE A 2]
skt A2l Sold A, e 2, 8ol9 nl7t o i R S 8HA] 94 Zodoleh= 7S AlAskaL,
o] B]=Eof|x] 2HA7E5F -0l o] thal| A= Z=ekol] gt Bl Qg ool whe} s A3l of shohar Hoko
™, 8o o] T4 o]r|(the ordinary meaning to be given to the terms)i= t)F-22] 74-¢- ECE/ISO0I| 4]
Qo ¥ A3} o] 49 prha werch o

K. Bergholmo] A|A| gk A 2|7} & Q 3} 8-0] Fol|A] EE(standard), 7|14 (technical regulation),
=7 A 7] == A Al (international body or system), A| 7]+ = A| 4| (regional body or system), %
S K77 (central government body), AWAF-7] 7 (local government body)gh= 5712 & ol+=
WTO| TBTHA F-EA 10 vt Q= A o7t dash g7l o] A oot nlas) & uj Fdsirt, 12ja
Ao 2rEoA  AA|7FSE 8o FTolA A EF(international  standard), FEF3}7|
(standardizing body), =7 A 53} 7] - (international standardizing body), A| & %3} 7]+ (regional
standardizing body) 53 22 80 & o] ol| A 2HAT AL AQtsl ATt &, 8o]e] Ho]E GATTY]
)X o] Q)= ECE/ISO2] A o] & 28317 E O 24 Standard Coded|A] A 2] &= f-o]= 2] H S 7}
AA HALL, A FFol2he &9 ofn|k gofo] TFH ofu|ot A F5-o] YA F5of A=
aef3ted a8k Hrkar BA| € Aol

63) GATT Document, Definitions: Note by Mr. K. Bergholm(Finland). MTN/NTM/W/70 (9 November 1976), para.2. €&t}
3} 2t} When considering which terms need to be defined the following criteria could be taken as the basis:
(a) the term is essential in defining the coverage of the Code or the obligations of the adherents and
(b) the meaning of the term is not unambiguous, e.g. there exist differing definitions for the same term or the meaning
to be used for the purposes of the Code differs from the ordinary meaning of the term.
64) 1bid., para.6.
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B 2. gop7t 2Qst 80 H HH kst 8012 WTO TBTEE 9| Hlw

o7t st oo 3ol YAEYA TBTEY 244 1
AR JHs8H 80166) (annex 1)
1. Regulation 1. Standardizing body 1. Technical regulation
2. Technical specification 2. International standardizing body 2. Standard
3. Standard 3. Regional standardizing body 3. Conformity assessment
4. Technical regulation 4. International standard procedures
5. International body or system 5. Conformity with standards or 4. International body or system
6. Regional body or system technical  specifications 5. Regional body or system
7. Central government body 6. Administrative  procedures for 6. Central government body
8. Local government body determining conformity 7. Local government body
9. Certification body 7. Certificate of conformity 8. Non-government body
10. Membership in a Certification | 8. Mark of conformity
system 9. Conformity certification
11. Participation in a certification | 10. Certification system
system 11. International certification system
12. Regional certification system
13. Regulatory body

Ao, TAFE HE §ofot 2 F ot ARtk Holtt, &, sAIREI vd

ol thgk LuhkA Q] f-0](general terms for standardization and certification) 2
K. Bergholm”} k3l ict= o) n|7} ok, 54| 3 &7 8-0]3= ECE/ISO g 2] & 2ol i 1 on| &

Be
& 2= 131, Code 2] EA 3 &4 (specific purposes of the Code) oA A EF-S A olg H 7} Qloh+=

2. ZHEE Foo| ST

1977'd 3¢¥ 29 of] L}-& H 314 (MTN/NTM/W/93) |- = K. Bergholm@] 718} 7} wkdslof, 714
A7 B @ 2 olA] L E oS A7 o] H§ A2 AA 1977 59 20U ol A2
ZQHMTN/NTM/W/94)0] Y2 Al ek, 7Hd A 2] ol A AHE7 &L A 2l= K. Bergholm®] 2
e T2 PRk § AR vEsht, FAEESG BAH Solsh 1 o]} hal Hkohi)
. a8y 55307 2 A R F3 = 28] 54| B 5317]F (international standardizing body) 2]
o= Aol k=t thilel K. Bergholmo] o7} Hgsiral S35k =477 = A
Al (International body or system)2}i= & 2]+= F7} €t} 68)

65) Ibid., para.5.

66) Ibid., para.6.

67) GATT Document, Insertions in the Text of the Draft Standards Code: Note by the Secretariat. MTN/NTM/W/93 (29 March
1977), pp.1-3.
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TA B o]l HIaiA wl-¢- Ibets] FoJst =], "mA BRSOl o AEE F2FE(A
standard adopted by an international standardizing body) |2}l A ¢]3}aL F=(note) ol A “Tro]ZA] o]
Code?] t}-2 A oo} A7) 317] 34, th-8-3F= ECE/ISO 7 2| 2}+= t} 2} (The wording differs
from the corresponding ECE/ISO definition in order to make it consistent with other definitions of
the Code.)02}aL AL e}, o] 2|3t A o] ol 2 A FE- B3 A RE37 79| A ¢
A ou)E & 5 9lem, B0 o= Coded] Ao olA, wA| E2817|7-2] A 2]+ ECE/I1SO 7
9| E zhol B Hr}, Ty} $HH 0 2= I A 7| B= A Al (international body or system)2h= A 2]
7} F7HE AL, ‘E 87| F (standardizing body) ol thgk A 2] 7} 91 7] wiZ-oll, T A 28772 A 2
£ ECE/ISO A o] o] & &34 il T3] oW E 7w vt E531717-9] A o= ECE/1SO H
o]9} Aol FU3}7] wjF-ol|, ‘TrA| FEF3} 7]+ (international standardizing body) 2] A o] & 2143 uj
A AASE e e 2 A7 g7 Wil E53H 1709 Aol AR £ Aolle g R ol#7t
o1 Ao BeET 0

‘A F523}7| 7 (international standardizing body)+= “3| 4AFA o] A A| o] & =7} 7k E o] Q)
& EF3F7|97(A standardizing body whose membership is open to all countries of the world)7D o]
7] wioll, 337 ]9- (standardizing body) ol thgk A & & thA] Ztotwlof dl=t], Code o] -g-0] 9l &
3]l thgh A o] & il I}, ECE/ISO A o ol A= "R B v F AAIRle], IR E &Fs
9] sh7F B3} Fofkl 7]9H(A body, governmental or non-governmental, one of whose
recognized activities is in the field of standardization)72& &8}, Code2] A= F-AFSHI “21 A @
GFE T shrF ZEsh Fokdl AR = v 7]9(A governmental or non-governmental
body, one of whose recognized activities is in the field of standardization)73)2}aL A 2]&}ar o},

wEt AT () 3] A o] Al o] B =7tel /= o] =, (i) 1| F5= Fof shit
Ea} Bopel AR i v 7170 oa) AL, (i) W e A%

ol ela) el AR, E47} 2] Ho] 4 e AL WATH B 5 918 Aok, &, A

T = A A (international body or system) 2] & 2] “3] 91 2| 97} & o] &= Code ] B A XA} o] #&H

68) L -2-EofA TE0]%l @2 Standards Code ZQMtS HH, AA 2 FAEEY Fo7F AAE 2 S e gt & 5
Art.

69) GATT Document, Draft Code of Conduct for Preventing Technical Barriers to Trade: Note by the Secretariat.
MTN/NTM/W/94 (20 May 1977), p.33., annex 1.10.

70) o]ZA ECE/ASO 7o oJ&sHA] gl AFUE] Aoto g sj&g Awgt o2+ EC-Sardines A& & 4 & Zolth
EC-Sardines A9 g2 “IAEFL IA7]7Lo]] Q9] 7fdte #Eo|oP (International standards are standards that are
developed by international bodies.)2}al & 2]5}of(Panel Report, EC—Sardines, para.7.63.) ISO/IEC Guide 29] % 9] & A&
2 b7 EAH Q) ZA|EZ20] HO)E ALl Bl

71) MTN/NTM/W/14, p.7.

72) Ibid.

73) MTN/NTM/W/94, p.32., annex 1.9.
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7170l Al 7iHEE o] A= 717 == A A7 (A body or system whose membership is open to the relevant
bodies of at least all adherents to the Code, )79E @&} 7] W&o EF3}7| 7 (standardizing body) <}
SHA| sl A ghobH = A 2558} 7] (international standardizing body) 2] &Jn| & 53] |4 & 4 A&
Aolgtal Beks Zloltt,

1977 3¢¥ 29 B IA(MTIN/NTM/W/93)ollA A& 543t L A BT A e =igheE
Standards Coded] HE%lo| = I 2 vl x o] T} 75

3. 27

1976 11806l K, Bergholm® £01¢] ] 2204 2ha7ks e ojol ekl ehFahun], A e
(international standard), E<53}7 ] (standardizing body), = A4 353} 7]+ (international standardizing
body), A ¥ EF3}7| 7 (regional standardizing body) 53 -2 £0]E & o] of| A 21A| & A& A|ets}
9T}, K. Bergholm® A9] 2]~ E o4 A4 7Fssk ol o tha A Zokol] what ] aluka opol uhe}
sldele B, gole] B4 oful: thriel 29 BSOS Helsh Behn FEa K.
Bergholm®] 2HA715-8k &-0f= I Al 59| 4 &7} WTO TBTH A ollA AletAA] B @27t H vt

12 5 98 Aol

Ekl

V. IMEZE Foo] AH

1. {4

F}o] g2 o E0j9bA] TBTHA L AEAE 714 HA | AdH AL BS8-8H271E(Nordic
delegations)ol At FHo|gtEE o TBTHE AL =78t E 9] Standards CodeE 7|22 31 =
o, kel A uhel o], 19799 399 2099 HFGHA) FAHES BH, ‘TARFEI]
- (international standardizing bodies) ol] th3}+ & o] = AtA| =] 11, ‘S 3} 7]+ (standardizing body) <}
‘ZA| . (international standards)9FS- A 2]3}aL Itk 1987\ 909 E-GH=7HF o] KA S B
TAFFE7|To] A ololl hek Iz 19799 395 710 = 3hal 9l.om, ISO/ECE 8 &) & 7hA{tt
AFg3EaL It} 760 o] 213k AF3 ol A ISO+ IEC(International Electrotechnical Commission) ¢} § 23}

74) Ibid.

75) GATT Document, Technical Barriers to Trade: Corrigendum. MTN/NTM/W/192 /Rev.5 (29 March 1979), pp.34-36.,
annex 1.

76) GATT Document, Communication from the Nordic Delegations: Updating the Definitions for Terms Used in the TBT
Agreement. TBT/W/103 (4 September 1987), para.2.
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H28 M1LE . TBTEEY =SMEZ2| Fo0 ot

of kA3 AFA WG E Thol= 20 ZFEstel v EEoll wEk dvbA gojek 2 g of'(Guide 2,
General terms and their definitions concerning standardization and related activities, ©]3} TSO/IEC
Guide 2) A|5¥H-& FHISkaL AHelak k.77 1979 39 ZQbo] A1z 13 5L 232 &4 104 <]
7F = &ol= UN A 283 A 35351779 A o7} 23 A 87 Fs8H ] |, ol 213 A o] & A
3} ISO/IEC Guide 27} 1 98-S t) 21514 =™, ISO/IEC Guide 22] A 27} Ad AL5)7) 5= AL
ofm| it 78

Z71¢8] EfE=7ted A @49 F5A4 10 g8 slolA 71 A &of 3|
ISO/IEC Guide 29] A oo} A A FdstrtaL strietie, A ol A7) AL aLestofof dtt
Hgton, o] 2 Sl A ISO/IEC Guide 28] el 7R o] Ao &< HAA7I= A = 5 3
AL st 7 2|3 AA R BT o]3 o] Ao theke] ISO/IEC Guide 27} wE =
gofe} Ao & AAIEFATE 0 ‘HFESTTHE “HEstel] A H &F o] 3e 717 (Body that has

recognized activities in standardization)8V2}aL A ]38} aL, ‘FA| FF & “IA| F=3} 7| ol o8] A

WE
S

E

Ben Ul F7)Eo] = EF"(Standard that is adopted by an international standardizing
organization and made available to the public)82)o]2}al 7g o]l o], F7fdolet= Q45 F7I5FT
ol 2lgt 7ol thsto] Ayt EEC, *1%, Y&, wEME, 292 T2fal vl A AR H=
Bole] Aol thate] B ek= A of 2 A5 A] okedsd AL withsl STt

2. THIEE F22 Ax

1979 39 29| A 12+ "1, EF3}e} 15 ol thek Luhba <l B-oj= 9 Y Code ] th 3} &
A& agete], A 2= UN *l*a‘ﬂr A EF37 |77 AR A ool SJsf A ofm| & TFAof gt
oFekar A efstar gl=dl, 1 FA] Al 1z004] Eek= g ©)5= ISO/IEC Guide 2 1978(A|23%) o) Z 3=
o AL, 1 o] 52 ofe] Mo AS AR 7HE H ol L2 A ©] ISO/IEC Guide 2 1986(A53%) ©] A
th89 1990 69 HRHI7FES F54 19 Ao thate], ISO/IEC Guide 2 1986(A5%)
ISO/IEC Guide 2 1986(A|53) Z8tell thgt 4= 2 (Draft Amendment Sheet to ISO/IEC Guide

77) Ibid., para.3.

78) Ibid., para.4.

79) Ibid.

80) Ibid., annex 2, pp.7-8.

81) Ibid., annex 2, p.8.

82) Ibid.

83) GATT Document, Minutes of the Meeting Held on 12-14 October 1987: Chairman: Mr. D. Bondad. TBT/M/26 (2 February
1988), para.g.

84) GATT Document, Definitions for Terms Used in the Agreement on Technical Barrier to Trade: Notice by the Secretariat.
TBT/W/106 (21 January 1988), para.l.
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2:1986)= vl o 2 sho] =AokS Y=, 7| oA ‘EF3}7]7 (standardizing body) e} ‘=1 A 3%
< (international standard)ol] t3gk & 27} Al2FA| A €,

=, A FTHE &of o] o] Ao ellA] AlEAIA | A& ofnlgitt, o] K. Bergholm?] 1976
W 119 94 9] BIA(MTN/NTM/W/70) ol A 743 U 2, A BFd g0l TBTEA S WS
A ofsh=d] 2423 gof7f of ], g-ofef ofn|7} efuj 5 3tk RS thFE HholE Stk A
on)ghthar & 4= 918 Aot} 85 wehr] IA| BE FH ol A glaEdA AA7FE g 8-0]0]7)
w0l kel #gh v] vk ‘?Ml w2t s A sl of ah, -g-o] o] TFA ofm|= o] -9 ECE/ISO
ol A] Ao H A} o] -9 77 w0l 80 ECE/ISO A & & A3} ISO/IEC Guide 2 198691 A]
ol gol7t 8ol TA onlE A YA "Hoke As AAFE

1990\ 7€ ol TBTE G of] 3 AHAY Z2eto] Yo7 H=t] 87 F-&4 19 Y= gofo} Ao 7
2 EfEE7Ee] 4 19909 69 o] Z22bs a2 7hASTEAL & 5 ik, A EF o sk o
= A3 glet. 1990 10€ el 19901 79 Z<tbel] theh A2 o] thA] Yo H=d] 3o 7]e
A’ (technical specification) 9} ‘= #| 5= (international standard) ol thek & o] = £+ A 3] 214 =] a1, 7]
%714 (technical regulation) ¥} ‘%<7 (standard) o] T3k 801 & F41 0 2 A o] Fc), A 2] of tfj gl IH%
21990\ 129 B2 7+ 3 o] o] A& % B.#] 4 2K (Brussels Draft) ol = Zth 2 -5-2] &1 89 1991
| 129 9] @A 20K Dunkel Draf) ol = Lt 2 F-A]H T} %) thet ISO/IEC Guide 2 1986(A153H) 7}
ISO/IEC Guide 2 1991(A|6%H) & = vFAA] =™ 0D AA WTO FA M= 3] Fastrt 92

ﬂ4>4

3. 2%

WTOH A o] A ZF3 P 742 v A1 = v -8 3 A E g ol F2 14 =
AL, IS TBT A2 TAFT A d 7P 7122 A o2 & 4 vk, 2y TBTE A
A T2 et Ao B A A o] TA] 9L, ISO/IEC Guide 29] A 2] dl] o] &3}aL 91 7] wjFol 1

85) MTN/NTM/W/70, para.2.

86) MTN/NTM/W/70, para.6.

87) GATT Document, Agreement on Technical Barriers to Trade. MTN.GNG/NG8/W/83/Add.3 (23 July 1990), pp.2-53.

88) GATT Document, Agreement on Technical Barriers to Trade. MTN.GNG/NG8/W/83/Add.3/Rev.1 (23 October 1990),
pp-2-29.

89) GATT Document, Draft Final Act Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations
(Revision). MTN.TNC/W35/Rev.1 (3 December 1990), annex 1, pp.64-65.

90) GATT Document, Draft Final Act Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations.
MTN.TNC/W/FA (20 December 1991), annex 1, pp.G.20-G.21.

91) Ibid., annex 1, p.G.20.

92) WTO TBT Agreement, Annex 1: The terms presented in the sixth edition of the ISO/IEC Guide 2: 1991, General Terms
and Their Definitions Concerning Standardization and Related Activities, shall, when used in this Agreement, have the
same meaning as given in the definitions in the said Guide taking into account that services are excluded from the
coverage of this Agreement.
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HATHE D2l sps WAL AUl TAREE Aosa BAA
W), AV B ZA A & SN e Beol o 2
o Wl TBT WA BATARFE T2 S45 2 97 &7
A7 AL fhekabe o] Jol 71
T4

olgh= ZAI7F & o weh EA Bt A FE ol ek A4 ol A

k

O—Ll

T Q& Axo] "t

TBTEA Y FAFFo] AxZ thFo]zl EC-Sardines A1 ZA|F 24 thst A oJE I1SO/IEC
Guide 22] A 2] of] H]F=0] a4 5} A] ekl EA}H 0 7 A ZF-S I8l AL, Codex7} THE Tl of
sto] FATE0] ThE flo] Q13 7] wiitoll A E=3 T ofl thaho] 212 =27} o] F2| %] &%
o, A FAEFH G A 0] I o] F-o 7|20 e 52 W TARF O ZHE] 9] o|gh} g
2 3|4 o] Aol tske] THF-ATE, US-Tuna II (Mexico) ARz EC-Sardines AR 2= 471 8] o 224
A A2 A FF T o] A o] ol qdrt, A= HAXA7} TA BTl e FatA] 27| ol
ol 71z, TARFLEZRE Y o', FA1 Foll gk =2l 3] o] Fol A A] Ze .
US-Tuna II (Mexico) AP ISO/IEC Guide 2¢] H o] Z 7|22 lo], TBTH A 7}o] BA oA A EF=
= Aottt Ao A tEle = o] F-o] A BF2] A ool thek =9 & & vkttt &
.

o,

J

22

B AN ek s o] 5o FAEF) v BN Bl A o2 FAEF] Ael7}of

97 G4 wlo] SEeAE A ngict o] elst IS BalA FAEES) Aelel B4 147} 9
w2 SJehE B A ngith FA| o] Fol9lA ol tfat B4 el o= 19704 18:< 713
© 2 AZHR], E3(sandard)olehs §o]o] Holi= ofi= A e} Hlo] i AelA, FA ek

Lolo] Aol #AS 7HA7] AlzFeE it S WHEE 7] organizations) 8] A& F-ako] A2}
= golo] 9|5 sobshas shoint.

TAEF A7t H 22 5= 2L 19711 12€ 2] “Rogers Z8F o]t} Rogers 28H EFS
Folaks T | Bl 717 Bl A ERIEA) oot gaiglo) HES EIGHs TAVlTo 2 o)
o}sho], 7 (openness) o] tha| A= #4-S TSR] &dth, 28y o] F-of] L2 %9t
717l ol e =ARE 1
e, B8 )3t kel 2SS S48 A 2578/ 7] 7 ((international standards

organization/body) 2 H3}3} STt

=g
(international standards organization) g t 4 0 2 3}7] A

_IN
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Lo 5019 Draft Coded] A E52] 74 2| ¢} ECES-0] o] I A BF4] A ol & o€
Z3pA Ak & AN A ol thek A7} 7t 53] 19751 9 of] A h=29] K. Bergholm-2, ECE/ISO
ol e] A871s 3ol tate] AFete] HarstA Hrt, K. Bergholm®] BILA&= IA|3379] 4 9] 9
QJF-E 75 d ol thgk ZlolH, o] & f18ke] TBT M EIF-2 ¢4 7Hd 4 I ol w8 A o5 A=
gkt

1976'd 11 ol K. Bergholm-2- 8-0 9] 7 o] 5-F-ol| 4 24| 7153k g-of of] thalof A58l ar, =A%
Z(international  standard), ¥<3}7| 7 (standardizing  body), = A|EF3}7| T (international
standardizing body), A &% 3} 7]+ (regional standardizing body) 53} 22 80| & & o] of| A 2}1A|
& A& Ak Ant. K. Bergholm=2 7g & 550l A 247155k 8o of] thal A= Z2fol] B3k vl Au-§
ofol whe s A8l Har, g-0]of T34 eln|= v 2] -5 ECE/ISOS] 4 o] oF Artal S35kl
K. Bergholm®] 247158t g-0l= A #52] 74 27} WTO TBTH A oA ARFAA| ¥= ©27F =2
g E 5 QS Aotk a8y EaEk-E Standard Codeol| A& FA|3ET2] o242l K.
Bergholm@] 742 W & 2] ¢kl = F el oA 7h5o] 7] B2 Standards Code ZQMHS 31
B, AAR FAEEe] Fort Al E A2 e gldvkar & =

TAFEFL o7t A H= AL - F o= So]9bA o], 1990\d 7L of| TBTH A ol #&H
A A ZQbo] oAl HaL, 1990 10€ 6l 1990'd 79 Z3bel thh =7 20| L WA A EE o]
ek A o) = 9+ 3] 2A| =] a1, 7] 717 (technical regulation) ¥} <= (standard) o] tf gk -0 & T4 &
2 A=A €}, o] K. Bergholmo] 1976\ 119 of] 73k vle} 2o, x| 2 F A &-o)= TBTH
Aol H 95 A Yeh=tl B2l 8-ol7f o} 7] wiell, ool w3k v vk of ol whet aff 4 g of s}
™, ) F2-2] 739~ ECE/1SO0l| A 7 o]l A%} ofn]7} FU3}7], ECE/1SO A 2|5 A58 ISO/IEC Guide
2 M el golrt gole] BAbH ofv|E ApAA) Hrke AS A

w2} 4 BC-Sardines A1) A Eae] o)t Al o] v gt B AT AE AR S 1] 1SO/IEC
Guide 29] Aol & A3 1e]dlA] &2 34 o] Qrhar Bk = | US-Tuna Il (Mexico) AF71-& ISO/IEC

Guide 298] o5& dLgjste] TA RS AT Aol & 5 3ot

=
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4 I=Z5 )

A FFE v o] gt s 2 S flsko] A tlehR = o] ol 1 =oj7t st Al =] = 7] A%
3lo], = Feh-= 9] Standard Codedl| A A7) TBTEH A} FrARF 25-S 2h37] A2k} e}, $-F3fo)g}
=0 TBTHAH Tl &0] sPs A o] MEA vhEo] A WA, A EFS 1 P9 W8 U3k, GATS,
AAAAANEA, BF22HA Tl - =7] A1kt WTOH A o 4| 2 dd € 1%

il

TAFo] FAAA o g A A Q] =]+ 1970 1185 71H 0 & A=, FF(standard) o] 2h=
golof Aol o= A= A7t Hol = dRolA, = A (internationa) 2= -8-0 ] 4 o] o] #41-& 7}HA]

7] A ZBFTE, BE-S vhE = 7] P organizations) 9] A AL EBl] ‘A gl 0] 9] o|n| = slotsl A}
3t TAEFe A7 HxE SHs=E AL 19719 129 9] “Rogers ZeH o]t}

LehEEo] 50|19 Draft Coded] A 9] 74 2|9} ECE§-o] o] A 72| Ao & o] €7 =3}
AlA S & ARIA of] t gk £A| 7} ekt 53] 19751 9L ol AR =] K. Bergholm-S ECE/ISO 7 ] 9]
- 87152 ol thahe] 2Alsle] BashA "ot 19763 119 9l K. Bergholm-& -§-0] 2] & o] B2 .o 4 2} 7}
53k gold thale] AF3HA, I EF(international standard), ¥53}7]| 7 (standardizing body), =54
¥ =3}7]7 (international standardizing body), #| & %23} 7| (regional standardizing body) 53 22
£o]2 A oJol|A AAIE AL AT K. Bergholme A o] 2]~ E o4 Akl 7153k -0 of] tha A=
ool 93k vl Akl obol w1} 3451 W3, goje] Bk eluli= thRie] A9 ECEs0e] 4 ojo} 2
3L 78t K. Bergholm @] AHA| 7458k 801 T4 252] 4 ©|7F WTO TBTH A oA AltA| 7] =]
= vl BTk 2 4 e Aol

I3y =525 Standard Coded| A= =A| 3E2] A 2] 24| gl= K. Bergholm @] 742 dkd =] =] ¢k
Sttt FAEZS] Al7h AR AL Satoleh o] SofshA] o]n, 71474 (technical regulation)
I} FF(standard) o] thgk GOl & SA SR H ol HA ),

o

«FHA»

HRA@AAY, detec, $2uoltec, TBTRA, IANEE, EF, A1
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2. AIQ 87 % YA
3. A&
M. 37199 P2 A EALZATO| FAEASA MUY EHE H
L 29 A ©ol4 Ug(prima facie) WEW FYS WS Frte A7

2. ZQoA EEH J-S THsloF shtk= As)
3. A&
V. 2

I. 4 &

—

o5 )Tl FAAL A sk el EAeko] F7b7kobd B9k o) ol A glom, B
7191e] 912 Slal WA FATAL YT Beste] 9|50l FAAT} BT 0] FAT FAHH

* o] =R WA| HAT R “FAEAFA A 2] B719 Bl FAWA BA (st 20194 29) & A3EL 2k,
Halgt # et
#+ efTjstL Au|Qlebelou] g7l T s
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= BH=E FAE AAHshs B97E SRSk kb 2018 64 ghro] Rt SRS
Dayyaniv. Korea AV 72 - 3fujo] .2 o] A1745} 2ol 37]948] Ak sluba sl 2 <ls)
AR A 2159l EAAL Asle] A AL obd B9 %15 A FAA-5)
A3} A (Investor-State Dispute Settlement, ISDS)S -78= A-$-oll= 37| 4% FAH-2| =2 A
S st A A FAE RS o] SdAE L FollA FAIFASAIY] XA AY
A& FHE ZolH.

EILXH’I‘X]'TXH“] dA e At o g FAHEAER (o)) BIT) 5 Al € Al FAbxoke] #shd
AL F=3hdH AHSHAY, IA|FAREAYS A A (International  Center for Settlement of
Investment Disputes, ©]3} ‘ICSID’) T2} 2] 7d-¢-oll&= #H Fxlzepdo] @ {intolg} =7lel o2

=7} RIZEe] FExPREAS Ao #35F FeF(Convention on the Settlement of Investment Disputes

.

oW Ao o

o

01!

between States and Nationals of other States, ©]3} ‘ICSID goF)A49] 8 A ==3lof #aHo| AH
RHT9 ) -ite] EAmore FAsh gl e nE BA sl B8 AL Agsu gone B
S J T BHEt T2 A EHE A2 ICSID FHefolH, 5 Pk e SA # AArE e
o) B AL EN FATA ] WAZ AT YLk FAh-T7 RAR AL 9190 7
e o] 8 H= S22 ICSID FA o] W5 tht4=9] ICSID T4 AR ol A 9] 4178 Q1) ek &
wlo] A7)51 2 Qi W 051D Hopd A A RS B olsfeRe A v Eashho
olshell = 101D 2| A Helg B4l0 2 F714de] Talgele] s A9st E71ede] A9z <
S14) 7 F AT EAGA T o] 0] H A9 ol AR Aeolt). 53] FA9) phdstel
© Bdd Y oS SAEAR o= @AM ofH Y]zl whet HES|oF sl=A] A E Al gt

H

1) Mikko Rajavuori, “Making International Legal Persons in Investment Treaty Arbitration: State-Owned Enterprises along the
Person/Thing Distinction”18 German LJ 1183 (2017), p. 1185; Lise Johnson & Oleksandr Volkov, “Investor-State
Contracts, Host-State ‘Commitments’ and the Myth of Stability in International Law”24:3 The American Review of
International Arbitration 361 (2013), p. 364; Luca Schicho, “Attribution and State Entities: Diverging Approaches in
Investment Arbitration”12 J World Investment & Trade 283 (2011), p. 283.

2) Mohammad Reza Dayyani, et al v. The Republic of Korea, [2018] UNCITRAL, PCA Case No. 2015-38.

3) C Dugan et al, Investor-State Arbitration (Oceana TM, 2008), p. 82.

4) Christoph Schreuer, “Investment Disputes” in Max Planck Encyclopedia of Public International Law, para. 24, online:

<http://opil.ouplaw.com.oca.korea.ac.kr/view/10.1093/law:epil/9780199231690

/1aw-9780199231690-e517?rskey=uqFvDGé&result=1&prd=EPIL>; M Sornarajah, The International Law on Foreign

Investment (Cambridge University Press, 2010), p. 306, n. 2.

2017¢ A ALF- S 71E3] 9] (United Nations Conference on Trade and Development, ©]5} ‘UNCTAD’) X-&0] w2 1987

GHE 2017d 7971A] 318EH BE EXA-=7 52 AR 5 61%7F ICSID E9F = ICSID 7R 1A(ICSID Additional

Facility Rules)o] whe} ICSIDO] 32% 1, 31%7F UNZAAA 2 H Q3] (United Nations Commission on International

Trade Law, ©]5} ‘UNCITRAL’) 52l <At AQFA ol &R UTHUNCTAD, “Special Update on Investor-State

Dispute Settlement: Facts and Figures™, /4 Issues Note, Issue 3 (2017), p. 5); ICSID Z7182= ZAIEXEA Q] 5F FARRIZL

ICSID Hopo] ghAo] ol X|gt ICSIDO] BA1E 5155} ehis 490 289 4= Qi Apolm, oo] sz ICSID 37187

#]o] 4 g5},

6) M Sornarajah, supra note 6, p. 306.
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I. 371901 SAEASH 2’gedo] == 3¢

@l thal thF2 gl ICSID G A25% A1l up=w, Yubz] o 2 “| k= (Contracting
State)”©] ICSID A H 217 ¢lo] =™ 7 Aok FobS vlF, 9 e SR8t X E A& =
7VE oJnlgitt®) 2] F ZaelA= AR S d A eF=o]

ZZ](constituent subdivision) B3 7]#(agency) o]|gh= A WS GlEo| 1L 9,;113]—. O]*‘E ?X}%i]?'—#ol
oz} I =7k ol Q= 70 o] AAZE A 94l <ol E ¢ Ae-& UERH, 3719 % 7)ol sl
sh=A] o 77} Al

?*éfi}l‘i—ix—liﬂr 718 %Oﬂfﬂ ?L"é’é}l‘i—iz—l—% Ao 22 JEA %‘iﬂ% olnjste g of 3t

I
¥ol
thE 4 o fﬁ}i‘ﬂ “ageﬂcy”i}—t— %Cﬂ—‘:— 2Ed EHPJ AR5 X3k H—°r He JUli 0]“311 EIU%, Al
A

252 A 1ol ek 7)akol siFaleA o g Bekels 712 1 AAZh AR 715 g sk
A ool 3L AR 2 ofF = WA §7 5 BAEA) oh=th 10 webd ool Sl Hel
ol Q= 3719 EHATk 2 5 o1& Aolw, ol A25z A% 1 w71 AL Bl 4

7) ICSID goF A|25% A%

AE o] #eE2 24 GARAE ] Al A71517] YsiA A eg 5ogt B2 A HoF=(E+ s Al2k=o] AlEof A
B85 Aoko] TSR B2 Jlehat hE Aok Fuzte] EApRRE A4 WA B E WA BAo] n)Hch GA
Eo] 183t Y& 3 AL, oust GARIE 1 FoE It oz F3|g 4= gith (The jurisdiction of the Centre shall
extend to any legal dispute arising directly out of an investment, between a Contracting State (or any constituent
subdivision or agency of a Contracting State designated to the Centre by that State) and a national of another Contracting
State, which the parties to the dispute consent in writing to submit to the Centre. When the parties have given their consent,
no party may withdraw its consent unilaterally).

8) C H Schreuer et al, The ICSID Convention: A Commentary (Cambridge University Press, 2009), p. 144.

9) R Dolzer & C Schreuer, Principles of International Investment Law (OUP Oxford, 2012), p. 249.

10) C H Schreuer et al,, supra note 10, p. 153; R Dolzer & C Schreuer, supra note 11, pp. 249 —250.

11) 57150l AR stz 2 7|35 ICSID/8-C 555 & Auid, A% 5, A=, 3719 5ol AF = Atk
(ICSID Doc. No. ICSID/8-C, “Designation by Contracting States regarding Constituent Subdivisions or Agencies”, (June 2017)
<https://icsid.worldbank.org/en/Documents/icsiddocs/ICSID%208 Contracting%20States%20and%20Measures%20Taken
%20by%20Them%20for%20the%20Purpose%200f%20the%20Convention.pdf>.
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Te A2szE ALFS TS Bl thsl AL gl 2l ohn], A gle] FAhH % A
)% (designation)-& T35 ofof §I} 12 Gk Aeke Firhoh A2y To] gl HAE V)¢
A ok Hr, 54 F7kelN AHH PR EA W 7)zke] el FUAHE Y
YA M2 TR 19

—_
A
=

)
rlo
o
o,
K

= =9
tEFdesES 1‘%04’3}% 8% ‘%ﬂ%‘—% sh=tl, & ‘%%oﬂ/ﬂ{— A7 o] 87 B Ao “H"ﬂ?:
AHA 8] A kAL AA] Tk 19 A25 2 A 1ol A AT 4= = A o] Aol #ek g o2 = A
o] ICSID ]| thate] T A k=0l &f3) e =] of ghrh= ZlolT},

) AFA e 8- Niko v, BAPEX and Petrobangla AP ol 4] Ztol& 4= 9] © 1 | o] AL of| A = =
gHdA] AR ZRE S3HE AAel BAPEX(Bangladesh Petroleum Exploration & Production
Company Limited)} Petrobangla(Bangladesh Oil Gas and Mineral Corporation)”} ICSID & 2F #|25
Z A7k AR E 7ol s Fel=Al AR EA H AT ) STt Al o] 22 Al e
FRIshAX A o] frasty] flalA = the-ol vl 7HA 832 S8l o ehvkar ekl 2 83
< ) AR MH ez o] Folx|ok skaL, (i) =7}, 53] 2|aly7h dYsfok shr, (i) A stel= W&t
SJAZF Qlofok shaL, (iv) ICSID | thafA] 83l 4 of ghthi= Aol At 10 T A H= o] of e s}o]
A25z Agtel 7 E 871 elo b 583 P24 9312 F kA drhal Bkt 1) 53] o] AR
= FAA FEl o] A% Ths et A7F A E A=, ol A SRR F = o= 7)ol
ICSID FA2TE T FAPIOES Ak 22 TP AHe R Hatspl $208 Aol 7]
2] 213 (implicit designation)©| IATFIL & 4= Qle}al 31t} 18) 1 7| Fof] ICSID F A 2]
S gl ASHE TP} HolR ACE B 5 9l/] uhEolTh 19 thit A HO R S8 A

o= A2 o)A} Bas] =eol B ol

—_

us

12) C H Schreuer et al, supra note 10, p. 150.

13) E Gaillard, J Younan & I A Institute, State Entities in International Arbitration (Juris Publishing, Incorporated, 2008), pp. 82
-83.

14) Niko Resources (Bangladesh) Ltd v. Bangladesh Petroleum Exploration & Production Company Limited (“Bapex”) and
Bangladesh Oil Gas and Mineral Corporation (“Petrobangla”) (Decision on Jurisdiction), [2013] ICSID Case No.
ARB/10/18, paras. 280, 282, 284.

15) 1bid, paras. 261, 263.

16) 1bid, para. 259.

17) Ibid, paras. 292-293, 298.

18) Ibid, para. 301.

19) Ibid, para. 280.

20) Ibid, para. 299.
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T EILS v, ICSID g ok A4 oll 5183 W25 Q78kaL Q| efom = Hekgh x4 o] oAbt

SedTh A He o 2w shssheta & 4 glek,

|

3. dE

o] W&ol 2 FA-F| 5ol obd 2 w7te] T Q% FAA| T o] AA g 7] et A
A FASA 92 lo] F = gle Aot} w3 A|25% A1 A|3Z A 1w ojof 3, A
oF=r o] AT B 7|o] ICSID FA 9] 9217 1o] 7] $lajAl= F 7FAl 811 vEE3)of
stehar & = Qv &, AR, Al1gel whet A ek=o] ICSID Y| FHAdaht2] = 73S A A dlofof
skaL, B4, A 3&ol| upet Fapabe] FA) 2 ol st gt 22 B 7] FolE Ak 52l
o] 9Joo} slc} 21

BIT Z-ol| % ICSID g o3} 2o] A& of Tk Z23}ol] A|ef=of gt A WS tldols2 4971 3

= I Aokl &
]

)

d), o|gg|o}-x}= BITS} o|gg]o}l-FE t]H ol 2 BIT7} L o o]t} 22) o] 2oL 3)|d
Aot SAE =

AnE
& zpo] Frhze

= A= T A 2 o] E 4 lekar g skar itk 23 mEkA o
ol $hi= A-7-olli= 5710l TA 2|l o] 5 & Aot} 22U ICSID ¢
ﬂ%&ﬂT@%% gh 8o B 23 o] 3HE BITE A o B8 FxpA|oke] BARAR] 37
= g o 22 Q) At ol s F7htt. Mytilineos v. Serbia A} OW

UNCITRAL TXHJ}%P;‘E ID g oFo] A-8-H A &= A2 F71% o] Al lo] Bi= o & Al %
Foll sjFe g flohaL A& A== ICSID SA7} ofuzh =747} opd A A7} %Z%I«Erx}%‘—%ﬂ
)13 9lo] ¥ A Ztolr 7] FET} 29 2| ICSID F kel whe} A|ok=o] 243 7| dw gt

s
ok
2[8)

¢

T glone 3719 Ei Vg F7b obdl AAZh FARAZA 52 l0] B A9 o] Zol
2 % gint.

21) ICSID #oF A25% A|3%}
Rloro] FAoIR R i 7] 3h0] Foli o AloFo] £e1S ). Tk, s F717] 123t 59l0] WaskA ohsithn
EX5F A L-ol= 183}X] ofYs}t} (Consent by a constituent subdivision or agency of a Contracting State shall require the
approval of that State unless that State notifies the Centre that no such approval is required).

22) E Gaillard, J Younan & I A Institute, supra note 15, p. 25.

23) Ibid, p. 25, n. 12 (o]&r2]o}-Z= BIT (1969) A|7x9] J& HI-L th23 2t} “Any dispute in relation to investments under

this Agreement, arising between one of the Contracting parties (or any institution or organization falling under that party or

~

controlled by that party) and a natural or legal person, having the nationality of the other party, shall be submitted to the
jurisdiction of the International Centre for Settlement of Investment Disputes, in accordance with the Washington Convention
of March 18, 1965.”).

24) Mytilineos Holdings SA v. The State Union of Serbia & Montenegro and Republic of Serbia (Partial Award on Jurisdiction),
[2006] UNCITRAL, para. 173.
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I. 37149 FHA= A% FX{XR=0]
SHEASHA Grgedol He 3¢

F7]4 o] ICSID P oF Al25% Al18+2] 2|4 # 7] (designated agency) ol S| FsFAL BITA| o] 2} F

AVg o] gl Aol 1 87140] FA 91A15210] B 5 QAR 19} e JFL a9l 20l B9
o hFehm A AHE A BY19e) FAT FAGATE A2 FAZ AHE A9}
gjRolch, o] ] 513 elo] B EAGA T Ao AR S/ WA AL 714 B

ol F7ho} 3719 PREH FAFA| T BGT0] JHY 5 glrkn FAsHs Aol YukAol
o} whebd] B7190e] 912 Qla) FAR ATl thaf 1B HHT  QEAF BA M, B
ol g gulo] A71 922 ] FABR T o] | Yol ke BEN Y ]2 Fers|of sh=A

7} EA Het

ok Ale] el gt
. ) 2o} )9l o] w71 %
el Aol A, 7147 e ul=  gIae] W97t BAH TARANN = B
14 v)2) 827k 94 B9l o] 494 BAlE AESHA ekow BEde] tg 89
% glrhe A7 A olt), ThAl A, EAA7} B710e] a9 =)

Moo

>

rlr

R

bt
Moo

)
el
L
a%)
X
2

EEERL
o 912 o} F71gle] FAT FAGA T AN FAE A= AL A Y FARG
oluet F715) W90l F/1H% FAIE ob/IShz, T A A2 288 2519)7] o] B
B BAE ZAAS BAS TR0 Bol A Ao deksof sheA] E T 2AS Witalol

QoA wetsof sl=A7} A H= Aot}

1. 22t H HAIM LS(prima facie) Tt S THHHOF Stit= 245l

A~
T
=0l vk, W9l o] TS ol Frbele] Ay aziozs 54 B9 P91 Fvhe] 9]
225 9leA of3g fuehs Ealolth 20 B B A9 BAl9 9] 1A% BAE 2

o
AL & glong e AR Fojof AT, 371 97 AHE A FAREAY oA =

25) Luca Schicho, “The Relationship between a State and State Entities: A Matter of Jurisdiction or of the Merits?”Austrian
Yearbook on International Arbitration 2011 367 (2011), pp. 372—-373.

26) Enrico Milano, “The Investment Arbitration between Italy and Cuba: The Application of Customary International Law under
Scrutiny” 11:3 The Law & Practice of International Courts and Tribunals 499 (2012), pp. 513 -514.
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T A 9438 TRV ol ERE SRR A8 Y o7 E AES W FE 4SS
(prima facie) W

olstol N WA Tt A7 BAlSk 9l ) AL BAIS Taehe] Braelol v g 17
AR thFofofgitl= Fodoll thal] A Ear, o]oj X d-3-12] 9] ofm| ol &l thsf A& Ao},

£5) g Aol ) FAg Ao AADED AY )2 Bk ) o @ FEo] A48 5 9l

Aol et A& A EZAZ A gk 2ot ad A3 ad
o] WAt} 28 wlela] ICSID < A|25% 0 &
7bE F A oS ddtele A a - Y EAleh P9l ISR Q1F 7 A

FA = A2 FEHolof slt} a1 A W3lar ot 29 A APH A A (International Court of Justice, o] 3}
R

ol
o
o
i
o
oX,
> ot
ol
ol
>
52

2|
o
N
1
=2

(Permanent Court of International Justice, |3} ‘PCIJ) 2] A& At
Holw AA74 ghH-& Bt} Hghsh= A2 o2& ]l 7499l a3, IC) Ambatielos AR ol 4] Levi

Carneiro A FH = 7NH o] oA AfjH o2 F @3l 74-9-7| o 2hH A 24 dhH-& Holy) Higla) Al

9 AR 1CSID FA AT 412 A3 FA AT} 2ok Axje] A2 A5
B/ A 5 oha TSI AT 20061 o | E ] AR B o

oF A= 2] 5| o] o 3k (shall be suspended) il T4 o] QIITh. 3D 3k ICSID g oF 7412 723
ol mh2 1 S g Balol Ul g A ARA 2 AFeke] Bk Ao Fekat Aol e 1
Stoll W A3 AR JRE AR 5 Yok 3 o] FAl7l FATAR] Aol BAA 2l

Ao 2 Helt} 32 I8y Tulip v, Turkey AP O|A & Z& ol &3l tFF W8-S A B H ICSID T A

o)

3
i
>
o ¢
%
o
&
o
30

27) Audley Sheppard, “The Jurisdiction Threshold of a Prima-Facie Case” in P Muchlinski, F Ortino & C Schreuer, eds, The
Oxford Handbook of International Investment Law (Oxford University Press, 2008), pp. 941 —942.

28) Giulio Alvaro Cortesi, “ICSID Jurisdiction with Regard to State-Owned Enterprises — Moving Toward an Approach Based
on General International Law”’16:1 The Law & Practice of International Courts and Tribunals 108 (2017), p. 117.

29) C H Schreuer et al, supra note 10, p. 150.

30) Giulio Alvaro Cortesi, supra note 30, p. 116; Ambatielos case (jurisdiction), [1952] ICJ Reports 1952 28, Individual
Opinion on Judge Levi Carneiro, p. 48, para. 2.

31) 19684 ICSID FAH &A1 Al41% A|35¢
Upon the formal raising of an objection relating to the dispute, the proceeding on the merits shall be suspended. ...... .

32) ICSID @F Al41% A2
BAj0] AE ] T ool YA ohskAL, Ei 7]ek o] §2 TAHC] Uk o] o] 9] ohstehs BATARLY) o]]
£ BRI} Tefslok s, TR T o|ojE HATAR 58 AU ohw T o] o5 B0 Hete] Wy Held A
9] o & ZA A s}ojof 5t} (Any objection by a party to the dispute that that dispute is not within the jurisdiction of the
Centre, or for other reasons is not within the competence of the Tribunal, shall be considered by the Tribunal which shall
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AR A VA T S, 25 A SWoI B Aeks) Bk 4122 TReks Zlo] o]5elA
Autol shar, B, 18] o] Bl WA Aol
sl st o] A Abe

7
a1 le] HEA PSS A AEARZ th2 AA o7

5 27} of ght}.39) B ICSID ALHIE &
HE W o3 v Aol SRR dEA ol v 243 Zet AeE TR e A

A FA 9} b TS 7 A gk I IS ol Agh A eF FHEske] AR
A= AEsfoF & Roln, 1 A¥} U-3(prima facie) B o] AHTIchar HelrhA A3 o] A
= A% (decision)& W7 €k, o] 22 W21E A& W2loletar sh=d], U-& 2] <] ofn|9} 28+
2 o) 3l o 28] e F a7 et

HA A8 W22 Mavrommatis A o] th&k PCIJ o] S |4 o3 ko] QII=A] o = B
A E Flo|m 2 Bt A A A= ofofl 3l th7-A] ATHAL gF Aol A FE = A2 m, 1G] oA =

o

_L

o| 4] Rosalyn Higgins A ¥ /i 2] A4S Falj A it 45k AP S viRr o 2 A | 9] aLe] §)
To| Xk AL Yuts 7sA o] %%X](if, on the fact alleged by Iran[Claimant], the United
States[Respondent’s] actions complained of might violate the Treaty articles)Z 7|50 2 #3-4 3
= ARk gtk Agat el on, AA| R ZoF 9ito] QISI=A] o= EbolA AEsfof & Algto]
oh olehe] B Bt wol AelE TESG 0 ol JelH R, A P20l 252
F3o] A3 ol§7} Rtk e S 2 BT RS DA BAolekn B 5 9k, el

=78 FEE A =0 glo] Bek Alelol ek

determine whether to deal with it as a preliminary question or to join it to the merits of the dispute).

33) Tulip Real Estate and Development Netherlands BV v. Republic of Turkey (Decision on the Respondent’s Request for
Bifurcation under Article 41(2) of the ICSID Convention), [2012] ICSID Case No. ARB/11/28, paras. 30 —31.

34) Nicolas Jansen Calamita & Elsa Sardinha, “The Bifurcation of Jurisdictional and Admissibility Objections in Investor-State
Arbitration”16:1 The Law & Practice of International Courts and Tribunals 44 (2017), p. 52, n. 31; 33 EA| 9} Eot 4] &
AP LS 2| AMA O 2= Bayindir v. Pakistan A (2005), Saipem v. Bangladesh A (2007), Toto Construzioni v.
Lebanon A (2009), Niko v. BAPEX and Petrobangla A+ (2013), BUCG v. Yemen AFA (2017) 5©] QJch

35) Audley Sheppard, supra note 29, p. 934.

36) Oil Platforms (Islamic Republic of Iran v. United States of America), Preliminary Objection, Judgment, Separate Opinion
of Judge Higgins, [1996] ICJ Reports 1996 847, paras. 28, 33-34.

37) Bayindir Insaat Turizm Ticaret Ve Sanayi AS v. Islamic Republic of Pakistan (Decision on Jurisdiction), [2005] ICSID Case
No. ARB/03/29, para. 196.
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SAFAF A A%, 24 L EARLA] Ao} BAsto] U o] A &R A ol 3l
dl, 48 o] 28 ARdS B 1 H§ o Hu A8 o] £Al = 797t o] B30 W
AHdRA S} Bste] SR T A1l o] FS= AFIEAIE 48 A
aflof =R, B SARAETT APEAAIE O W2 #F oA AEs ok d=A] A7} thHgk
Wena hotels v, Egypt AF713} Mytilineos v, Serbia A} 2
Ad 271 FASA A = fﬂ”rcd AMCO v. Indonesia AH1-& AHahas add At 74] Oﬂ*ﬂ—t—
27 ole] Aj718 o] Ul-8ake AE s of shtka 843t} 39 18U} Joy Mining v. Egypt AF710]A]
ICSID F A4 5= Add —.—Xﬂ o] Y& A& A-83k= Aol fF-&slth= el odo] glAITt o]
AY212h o] Bl 2k 9 AR EA19] ofnl 9 Eafol chel % APAFS] ol o] FEE Aol
SARRFTL AFg o] Fsh= AR AA Rt o) &8 = (1AL 9] 415 <l
HAE WA AES a7t il 8t} 40

o A1 e] fA gl that AEsl dastolr = 2opd A F 232 281 9ol Sl

A(capable of falling within the provision of the treaty) Y= 1 Z382] ¢Jubo] sjFst 4= JA=X]
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r <l
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rlr
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>
>
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(capable of constituting a violation of the provision of the treaty / might violate the treaty) &5 5]
Al o= 7o wje} gebs)|of El=X]7F B4 E}, 9] oA A il Platform AR ol 4] Higgins #H 3
e ZoF ¢uto] 2li=A](would involve a breach of the treaty) ¢J3-o]] tf g+ ke ot Al g]of A t}F
ojxjoF & -0l o A& THA| A= 2ok ffutel s 3 e 4= A=A (might) 7w Aetafof gt
280 ke 21k 1eh. 40 WHA UPS v, Canada ARISIAE 213 910] F48H Aplo] 2ok 9t
o st 4= =R (capable of constituting a violation) o9} Zoko] 2-8-H 9jof | F3}+=4]
(capable of falling within the provision of the treaty) ¢35 F-E3}HA AA}= S Q34 &thar B3k
T} 42) o] ApAol|A] A AIGE 7152 Higgins A @o] A|Agh 7|FHTt 2He 7]l s 5ate, UPS v,
Canada AF o] F-olli= A7 Q1 o] F7o] Zofo] 2]-8-1] 9] of] s Fsli=A] o ol iz} Aetafof ghvh=
287k 6 e HEHT g A0 HATH)

F

38) C H Schreuer et al, supra note 10, p. 540; Giulio Alvaro Cortesi, supra note 30, p. 118.

39) Wena Hotels Ltd v. Arab Republic of Egypt (Proceeding on the Jurisdiction), [2002] 41 ILM 881, p. 890; Mytilineos Holdings
SA4 v. The State Union of Serbia & Montenegro and Republic of Serbia supra note 26, para. 181.

40) Joy Mining Machinery Limited v. Arab Republic of Egypt (Award on Jurisdiction), [2004] ICSID Case No. ARB/03/11, para.
30.

41) Oil Platforms (Islamic Republic of Iran v. United States of America), Preliminary Objection, Judgment, Separate Opinion of
Judge Higgins, supra note 38, para. 33; Audley Sheppard, supra note 29, p. 937.

42) United Parcel Service of America Inc v. Government of Canada (Award on Jurisdiction), [2002] ICSID Case No. UNCT/02/1,
para. 36.

43) Audley Sheppard, supra note 29, p. 940.
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(1) “Hui5| #A0| Q= Z<70| ME HH

A, W3] T o] 1= H-$(manifestly absence of link)" ol wjg} #etsh= 7]50] o}, o] 7|+
o] 2 &-% Al & thS FrolE 4= 9l © 1 Saipem v, Bangladesh AF1S B SA)3A 2= s 214
7t =7et o BAIZE §l= Aol S A7t ofuEbd weh dAl o= B g9 =7 Y
< op7)alE=A] Eeld 7 g7} itk 3FAA Petrobanglad] 397 27t AL E S Q=R 4] s
oS Hot Alg] AFEFO 2 7 Egktt 44) Jan de Nul v, Egypt AFA oA = B whA| o4+ o] AR
| AAZ T7HE A 2 8= AQIA], Le]al 7t Qo] WAlsh=A] & HES Ha7} glor,

44 2AA7} F71e) o} - BdHo| gl Ao Wl 7-9-(in the event that if it is manifest that the

n)

o
1m

entity involved has no link whatsoever with the State)?+ 21 o] 2] o] 3| F-3tt}al 3Fit} 45 Noble
Energy Inc. v. Ecuador AR oA 2 of| It =27} A 7]8F 2 37| s 9] 2] I71H& Al 9F Aol
URAAT, A= 2 371 0] =7hel B3] ¢hedo] gl 7497t ofd et #& T oA o]
o sl THoI A oF Brka sk

(2) #+=8 4 7188 7|1&

Maffezini v, Spain AP X2 8 L& #2415 28t = A3 T X HES|of & HE H
Al 2 7571 Tt o] AN SRl F= A A Al oA = Q1A ARA Y EA ol thg E
ol At Aasitta Hokow F2H (structural) 2 7154 (functional) #H4 o u}e} 3k A=
Ateh= 7EE A5 02 AXASHATEA) Egt SAFA F= o] ARdollA] ICSIDE] Q1A A& 274
St uf] (i) SODIGAZ} =5 7}2] 21| (state entities) Q1 A] ]2 Fetsl= EA4] 9} (ii) SODIGAS] 3P 9= ¢l
3l =3 ¢lof] AQlo] WS 4= =R AF-E sl of ghrhaL skl o m, A WA £AlE wE @A ol
A tpFolof gt 7 1A FAIE EQbolA dAetkaol & AR STt )

¢

¢

44) Saipem S.pA v. The People’s Republic of Bangladesh (Decision on Jurisdiction and Recommendation on Provisional
Measures), [2007] ICSID Case No. ARB/05/07, paras. 144, 149.

45) Jan de Nul NV and Dredging International NV v. Arab Republic of Egypt (Decision on Jurisdiction), [2006] ICSID Case No.
ARB/04/13, para. 85.

46) Noble Energy, Inc and Machalapower Cia Ltda v. The Republic of Ecuador and Consejo Nacional de Electricidad (Decision
on Jurisdiction), [2008] ICSID Case No. ARB/05/12, para. 166.

47) Giulio Alvaro Cortesi, supra note 30, p. 121.

48) Emilio Agustin Maffezini v. The Kingdom of Spain (Decision of the Tribunal on Objections to Jurisdiction), [2000] ICSID
Case No. ARB/97/7, para. 75; Luca Schicho, supra note 3, p. 284.
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TE2A 9 754 7S v AR, SR = WA SODIGAS] 22l (structural) 73}
dato] 77} A e A 02 Afr 9 SAlshE ARl I7H Aol s 3ot Ao 2 A et
A 78 Hrkar 3}9?&}.49) U 792 TS FHE 2L Qo ng FAR, F A V|ENo R
ARE WE 5 g, 2 AAV} Fske 7 B 98-S A9 EE 754 7]E (functional test)
F7HH o8 X#%%HO]E gharatlon, 7l Me Hoks vl EHH 0 8 4 7|55 PALS
o = 7H A & 2 4 oAl sFQn 50 0] % Salini v, Morocco AR &= 7224 gl 7]54

o] A-&-%%l+=t],5D Maffezini v, Spain A}71 & Salini v. Morocco AR} QFol| 4] Abs] & “rgul 3] Thed o]

|

D= 7w B A vaa w72 @ )5 7%

M

>
2
rlr

-/

¥0 o f|f

K

2719151 7 41910 B RSO, AV B} A2 1 1C FrH e 2P TR S
ek AH S ARt 3719 B 7S 2AIE B & ¥ HEATE ol S ot
it o] 7]l A= A A9 7S A1 E ek Al Y SAE R0 o=
o] FAH 9 Y3 (International Law Commission, ©]3} ‘ILC) <] =37} 2] Z<H(Draft Articles on
Responsibility of States for Internationally Wrongful Acts)A =7} <0l B8l 2|3} 7] th= %] ¢
o ¥ AH @A A =TS A E Atehs A vk R o] B3-S 7EA gtk vl o] Al
7%= St} 52) Maffezini v, Spain AF12] 2ot Alg]of| A4 &= SODIGA 2] 3 9] 2 QIsk ~H| el o] =713
A A AFE AT o) oFA B A 283 7S "t (again) A 88 of S okaL A5EE A
< EW o] Ao FARAFE o] Z2 FAE XA F o2 Bt} 59 FEgh EDF (Services)
Limited v. Romania A}712] A #4& B ILC 7 J 2ok A4z, A5z, gzl thal A ztzh +
Z24, 7154, A 712 8%kl = Aoleta AEkaL v oo w2 A= 7 2A B Vs

A 71e2 LC 7 A 2)t Aldzot A52E 289 A 2rhal & = 3le Aotk

Y

(3) ILC Z7IHUZCHY I7HH&0| 2ot 2%

ICSID TAFAR-E £33 o] TA7|Ho A A Y EAE U uf ILC 713 A %M
7HASG ol BEF YA S A& AHIE v Foka = Qlt) ) 53] B EAlof TG BAIE T
SFA] 9= Aol T A E Aot Ve o R I Soll B YF o] A8Eof ghvt, v d-§

4
whAlo] A8 Wol $EUL Bekel] 918 71E 02 1LC FAHA 2 T g0l Bt 9o

H

49) Emilio Agustin Maffezini v. The Kingdom of Spain, supra note 50, para. 77.

50) Ibid, paras. 77 — 80.

51) Salini Costruttori S.pA and Italstrade S.pA v. Kingdom of Morocco (Decision on Jurisdiction), [2001] ICSID Case No.
ARB/00/4, para. 31.

52) Luca Schicho, supra note 27, p. 380.

53) Emilio Agustin Maffezini v. The Kingdom of Spain (Award), [2000] ICSID Case No. ARB/97/7, para. 52.

54) EDF (Services) Limited v. Romania (Award), [2009] ICSID Case No. ARB/05/13, para. 187.

55) Enrico Milano, supra note 28, p. 513.
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85 A7 ULt = '301 oto Costruzioni v, Lebanon A} 2] ICSID A2 2= sk o
gk o] A 7] H 2t Belt ks TAEHAL o) & A AEA = vkE R, 3 71%<] CEGPS} CDR
o] FL7t sHHE FAR A2 B Qe B2 ILC H7F 9 28 A5 whet dlnf=ol] #H<dvt
aL sk it Zlﬂﬂ ol #lub=ol thek ¥ A& o] HAHFHe ofr|grtaL aFiet.50
P TR %o B A2 A8 BN B BAZ G A
Ae) gl A —Erxﬂ o 458 B 720 §loB e F/iALe Ba Aol W2 F/hAge)
gRlaziozA 1 U olen sttiehs £330 188 & ek Boh5 o] 2 A
LC 271 Q120 F Aliz, A5z, A58 483kl 271%1] 97k 27tol A Ao Bt
H 1 =7k gk AT AT JHsHe AL 2 Er} 58 sl I7LSoll B35 7] o] Hol ALt
of g} #A FAetE HHHE Y2 ozl ofn] oA o] & "H& 9 o|F #H A (twofold relevance of
attribution)” o] 2= -2 A W7 = gt 59
R R E B e DR D CEEP S PP P E R ey
ol ERe g0l olulg A48 $13) ol 48 4 3li= 710] ool BT akR FAFAZ AN
o] 1% 0] 23] ol o]- 531 Utk A HsH= ZeE ek g B AY FA) F7HH
ol B3 A 25 28| B o] ZAle A9l o] =TS Al o] FHiol of B9l Rt ol A

=

56) Toto Costruzioni Generali S.pA v. The Republic of Lebanon (Decision on Jurisdiction), [2009] ICSID Case No. ARB/07/12,
para. 60; ILC S7b8Q12et A5 [BUL S PASHE 719l Bt BAl9] P9I theat ek “A4zo] ofste] 377120
Sgeh grort 1 F7te] ¥iel Sfste] FAUAL YASES VIS AL A E wA P9Ik AW 1 3712
A= A &, ole AR e DA FAIE Aol oA 1B AHA o2 fYEshe 4o dRtt (The conduct
of a person or entity which is not an organ of the State under article 4 but which is empowered by the law of that State to
exercise elements of the governmental authority shall be considered an act of the State under international law, provided
the person or entity is acting in that capacity in the particular instance).”

57) Giulio Alvaro Cortesi, supra note 30, pp. 112-113.

58) ILC Z7}a1Q) 28H A2 [F717] 2] 9]
| RE S717] ko] 9l FARAF 1 210) 392 75 o] 1 713o] A, 9, A Eis 7]Eh ThE 758 sl
2] o}, 71 7]7h0] FA 1A ol w3k A AASHT Q=] of, 71 7] 7he] o] FYHRIIT Bl YR Thelo] Sk
713RIR| & &3t} (The conduct of any State organ shall be considered an act of that State under international law, whether
the organ exercises legislative, executive, judicial or any other functions, whatever position it holds in the organization of the
State, and whatever its character as an organ of the central Government or of a territorial unit of the State).

2. 7138 ol =271e] o uet 1 22 X YE 7 BE 79l = PAIE 38T (An organ includes any person or entity
which has that status in accordance with the internal law of the State).

ILC S7b Q1201 A8 [2710] 2Jste] A7) i B4 B3]

A = A A2 e 59 L S ] oA A4 & =7H] AAE EAY L A% B B4 st s
o= A FAREAF 11 =719] P2 7HHT} (The conduct of a person or group of persons shall be considered an act of a
State under international law if the person or group of persons is in fact acting on the instructions of, or under the direction or
control of, that State in carrying out the conduct).

59) Michael Feit, “Responsibility of the State Under International Law for the Breach of Contract Committed by a State-Owned
Entity”28 Berkeley J Int’l L 142 (2010), p. 144; Giulio Alvaro Cortesi, supra note 30, p. 114.

60) Mikko Rajavuori, supra note 3, pp. 1212-1214; Enrico Milano, supra note 28, pp. 513-514; Simon Olleson, “Attribution in
Investment Treaty Arbitration”31:2 ICSID Review-Foreign Investment Law Journal 457 (2016), pp. 457 —458.
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° 2 ALt A" 371l AR tefdl o g fsshe A9 e B2

GAfsh= 7B-5-oll 2 FA T FAHTR| T o] FalHle] & & Flojt,
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A (General Agreement on Trade in Services, 0|8} ‘GATS')ol| A Zro}- 4= T}, GATS A| 1% #|33+
ol k2 GATS o] J2¢ AH]| 2= Fd 8-S YA oA a5 e AHl2E Al Qlskal Be #of
o RE AR =5 T, FH | YAte] siFsteH () FFol A 7]ukell ZABAY, (i) 3t
oo Au| = kel AAo] Qloja= F "ok T 7HA 88 FFEof gt 03 17|
Broches 7|55 #-8-3Fe] 72| thefle g fFsh= 7395 3 0 BUCG v. Yemen A4z 9] SA
AT BUCGTH A2 719539 A o] UNTA AF-E T8 AZslaL, 2o 2 322l

716 BAEA| oF-of draastolx= B9l o] A o FE 7E o 2 ddekalvk. 09 A= Broches

HA

170z 342 75
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61) Emilio Agustin Maffezini v. The Kingdom of Spain, supra note 50, para. 79.

62) Broches 7|52 ICSIDO] & ARF-EAF0] X} ICSID g2Fo] 9 ZH4JA}91 Aron Broches”} 1972 8)|o] 1A o}z v](Hague
Academy of International Law) 732Jof|A] AG3st Y& vlE 0 & 3131 Ut} (Aron Broches, Selected Essays: World Bank,
ICSID, and Other Subjects of Public and Private International Law (Springer Netherlands, 1995), p. 202).

63) GATS A|1x A|3%

L MBI AYE SEE (PR Hbe AR Aol SFE s ARIAE AlQdStals BE ZofllA o] BE AH|IAE 3Rt
(“services” includes any service in any sector except services supplied in the exercise of governmental authority).

ot “dEE ARl oA FFEE AHIA s AUA 7|20 SFHA] oFUshH St = 11 o] AE|A FEAkee]
7R slo] FFE ] ol BE AH|AS oJu|gtt) (“a service supplied in the exercise of governmental authority” means
any service which is supplied neither on a commercial basis, nor in competition with one or more service suppliers).
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A7 & 745 23k F e %Xl% 7%@'6‘ T O“‘f}(rn ay decide). UNCITRAL ZA7F 2 % 20103 o]
o]} fAkek 7N HAE AT, 718 B et P2 HAEA 2 vhF-ooF ght(should) L
TR E77F 33 FHS A EAEA L b7 A 2t 4lejel ddsto] & ckmay) 2 44
AT} ) o]0 w2 FATARTF WEA] B Ao} Bekg PR of sl AL o HE

64) Beijing Urban Construction Group Co Ltd v. Republic of Yemen (Decision on Jurisdiction), [2017] ICSID Case No.
ARB/14/30 para. 40.

65) Ibid, para. 34.

66) Giulio Alvaro Cortesi, supra note 30, p. 114.

67) Ibid, pp. 113-114.

68) UNCITRAL S+ A23% A3+
The arbitral tribunal may rule on a plea referred to in paragraph 2 either as a preliminary question or in an award on the merits.
The arbitral tribunal may continue the arbitral proceedings and make an award, notwithstanding any pending challenge to its
jurisdiction before a court.
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Tulip v, Turkey A}, Gustav Hamester v, Ghana A} 52 AFAES} ekof|A] A E Toto Costruzioni
v. Lebanon AF1-E B3| BH, B 5 #EE Y JH1E sl r] 93] ILC 27 A 20 27 A S
o T3+ =& A8 vk %ﬂ A= Eodslt} 22y Toto Costruzioni v, Lebanon AR oA &= &
S A7 EF HE A kAL A iAo whet AEEE AT ol 7k S we fFlo
28 Zlolgl o, ICSID TR F= A5zl et 371921 CEGPE] 971 =7}l F& 5=
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2 F7hsh 37198 Bl 22 BRT ATHE Aol BetolM B 95 Hg5te] 127 4
9 9ol 2% BAE BAo] Beka AT Hols} Itk & 4 ek
3. 4E
Bl AL A Bl vhe Bl 1ok ol setsof Sk sl s} Belsh Mol

69) Giulio Alvaro Cortesi, supra note 30, p. 117; Nicolas Jansen Calamita & Elsa Sardinha, supra note 36, pp. 47-51, 58-69.

70) Generation Ukraine v. Ukraine (Award), [2003] ICSID Case No. ARB/00/9, para. 4.24; Tulip Real Estate and Development
Netherlands BV v. Republic of Turkey, supra note 35, paras. 36 —37.

71) Gustav F W Hamester GmbH & Co KG v. Republic of Ghana (Award), [2010] ICSID Case No. ARB/07/24, para. 143;
Electrabel SA v. Republic of Hungary (Decision on Jurisdiction, Applicable Law and Liability), [2012] ICSID Case No.
ARB/07/19, para. 7.61.

72) Toto Costruzioni Generali S.pA v. The Republic of Lebanon, supra note 58, para. 60.

73) Giulio Alvaro Cortesi, supra note 30, p. 124.
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74) Albert Badia, Piercing the Veil of State Enterprises in International Arbitration (Kluwer Law International, 2014), p. 170.

75) Pan American Energy LLC and BP Argentina Exploration Company v. The Argentine Republic (Decision on Preliminary
Objections), [2006] ICSID Case No. ARB/03/13, para. 50; Giulio Alvaro Cortesi, supra note 30, p. 125; ICSID gF Aj41% A]
132 “mA H = 2}A1 9] HHS: A7 stodof gt} (The Tribunal shall be the judge of its own competence)” 1L 77331l QT
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D&AE o|-&371= FE Zolth (F5H U8 HEAl=, “o|d thofy71ete] ISD FAHA o Higt Fa4E”, (2018 44),
online: <http://www.fsc.go.kr/info/ntc_news_view.jsp?bbsid=BBS0030&page=1&schl=subject&sword=C|&&r url= &menu
=7210100&n0=32566>; Derains & Gharavi, “Derains & Gharavi secures a US$ 68 million award against the Republic of
Korea”, online: Derains & Gharavi International <http://www.derainsgharavi.com/2018/06/derains-gharavi-secures-a-us-68-
million-award-againstthe- republic-of-korea/>).
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78) Derains & Gharavi, supra note 78.
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Legitimate expectation as a main issue of FET
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Conclusion

I. Introduction

The ultimate purpose of this research is to study the linkage of the Fair and Equitable Treatment
standard of international investment law (FET hereinafter) with climate change related measures
(CCRMs hereinafter) and to demonstrate issues of liabilities formulated under the FET for adopting
CCRMs. These issues are most likely to occur for countries that are taking unilateral actions towards
combating climate change as well as implementing internationally induced climate change related

commitments. CCRMs are defined in this research as any regulatory environmental measure derived

* This is a preliminary draft, please do not site or distribute without author’s permission
o QLA ookt i shak A}

A28 < 113



from international sources of laws related to the protection of environment.!) The jurisprudence of
arbitral tribunals, with some overlaps however, has developed the doctrines or obligations of binding
FET standard to include rules as follows: protection of investor’s legitimate expectation, prohibition
of discrimination and arbitrariness, procedural fairness, transparency and proportionality. Out of these
obligations under the FET standard, mostly the legitimate expectation doctrine has been found to

subject the host states regulatory changes to a complex scrutiny by arbitral tribunals.2)

Hence, countries have already started taking responsive measures in this regard by adding climate
change savvy provisions in international investment agreements (IIA) in forms of ‘best efforts’
requirements, general exceptions, carve-out provisions from certain obligations such as expropriation,
nevertheless, in most cases left FET without linkage to CCRMs. This research attempts to illustrate
that FET standard being not linked to CCRMs has a potential to subject host state CCRMs to broad
and complicated scrutiny by investor state dispute settlement (ISDS) arbitral tribunal, which can
result in impeding implementation of CCRMs by hosting states. This is because FET obligation
in its present scope and definition is the broadest and incoherent standards of all existed norms

in IIA.

II. Issues of fair and equitable treatment standard

2.1 Overbroad standard

FET standard has revealed itself with a wide body of obligations upon the host state and broad
protective value for foreign investors. The capacious nature of FET standard poses a number of
uncertainties and risks. FET has been defined as broad standard by arbitral tribunals due to the
lack of its specific meaning. This broad interpretation argued to be due to the lack of interpretive
guidance in applicable IIAs themselves. Instead, tribunals defined FET standard based on the object
and purpose of the applicable I1As, where subsequently such agreements were found solely to protect

foreign investors.

1) Parviz Odilov, Deok-Young Park, Stability vs. Flexibility: Reconciling climate change related measures with international
investment protection standards towards sustainable development - case of Tajikistan, Hongik Law Review, 19.2, 2018, p.
164

2) Shawkat Alam , “Natural resource protection in regional and bilateral investment agreements: In search of an equitable
balance for promoting sustainable development” in Shawkat Alam,Jona Razzaque, Jahid Bhuiyan, (eds.) International
natural resources law, investment and sustainability, London; New York: Routledge (2018)
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Different formulations of FET standard in the most instances did not provide different interpretation
by arbitral tribunals. Rather, tribunals have tended to interpret the standard by considering previous
determinations from body of case laws. These arbitral tribunals have argued that the reason for
reference was merely for the sake of support of their interpretation, nevertheless, the actual
determinations show that tribunals had found breach of FET because an infringement was previously
found in, more or less, analogical cases. This creates de facto stare decisis that may influence future
arbitral tribunals in their determinations.3) Since the ISDS is not de jure governed by rule of precedent,
tribunals putting weight to the previous determinations create uncertainties and make the outcome
arbitrations completely unpredictable. Thus, due to such inconstancies it has been very complex
to come out with a clear definition of the FET standard and its separate components.

In addition to the issue of vagueness of FET standard, the surprising outcomes out of the FET
determination have come due to the lack of proper legal analysis framework or a test methodology
on the assessing the wrongfulness of the host states’ actions. This vagueness in turn may question
the legitimacy of the standard, as put by Thomas Franck’s definition of a legitimate norm “[t]o
be legitimate, a rule must communicate what conduct is permitted and what conduct is out of
bounds.”S) Moreover, definitions of the FET standard have been depended on the particular
arbitrators’ sense and knowledge of justice that they might see through in particular factual
configurations of specific cases, which add force of inconsistencies to the already challenging
normative situation.®)

The broad and vague nature of the FET standard obligation may not only challenge host states’
central authorities regulatory decisions, but also it can challenge the decision making process by
the local authorities, the branches of the government who actually interact with foreign investors.
The former may not clearly know in advance that they have very broad responsibilities before the
latter, regardless of principles of deference, priority of public affairs and judicial comity. This broad
nature of FET standard has been argued to have created a pro-investor norm that can create a
‘regulatory chill’ over legitimate domestic measures and force governments to step back from
adopting the urgent and important public policy measures.”)

One may consider FET has two parts, one substantive and the other procedural. The doctrine

3) Fulvio Maria Palombino, Fair and Equitable Treatment and the Fabric of General Principles, Springer, (2018), pp.151-57.

4) UNCTAD, “Fair and Equitable Treatment”, UNCTAD Series on Issues in International Investment Agreements,
UNCTAD/DIAE/NA/2011/5 Vol. I (2012), p. 11.

5) Matthew Porterfield, “An international common law of investor rights?”, University of Pennsylvania Journal of
International Economic Law, 27 (2006), pp. 79-113.

6) Ibid. p. 12.

7) Eckhard Janeba, “Regulatory Chill and the Effect of Investor State Dispute Settlements”, CESifo Working Paper Series
No. 6188, (November 23, 2016), pp. 1-4. UNCTAD, “Fair and Equitable Treatment”, UNCTAD Series on Issues in
International Investment Agreements, UNCTAD/DIAE/IA/2011/5 Vol. 11 (2012), p. 12.
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of legitimate expectations is a key element of the substantive aspect of the standard.®) This doctrine
has required host states to establish a predictable legal framework, otherwise be the subject of
reasonableness test once the latter purport to change their legal framework even if changes are for
public interests, to which is the focus of this research. This test has thus added more complexities

into the already broad and complex FET obligation.

2.2 Uncertain liability threshold

The threshold of liability for violation of the FET standard remains uncertain, despite the attempts
to limit it to certain sources of rules such as international law or customary international law. Virtually
any conduct of the host states regardless the level of the authorities, municipalities, agencies, branches
of governments, their actions in all can be potentially found actionable under the FET standard.
Nevertheless, how grave or serous inconsistency should constitute a breach of FET standard remains
uncertain. There have been attempts on sourcing the FET standard to international law to increase
the threshold of breach, in contrast to autonomous ones. For instance, grounding FET to customary
international law, as mostly practiced in Americas, was intended to increase the threshold as the
host state’s action needs to be egregious or outrageous in accordance with the Neer case
determination. Nevertheless, these attempts have not always reached the ends as some other tribunals
went on to determine that egregiousness of the conduct may significantly has evolved since the
1920s.9)

Conversely, autonomous or unqualified FET has not authorized arbitral tribunal to bind their
determinations over outrageous violations by host states, rather certain limited unfair and inequitable
treatment of the host states were found in breach of IIAs. Further, the threshold liability may fluctuate
due to the reasons that state may guarantee a different FET standard to different foreign investors
since the formulation of the obligation has been drafted differently in respective IIAs. This has

created also a certain degree of unpredictability and even cause of discrimination towards investors.!0)

2.3 Proportionality test

Broad obligations under the FET standard have created a necessity to balance investment

protections against the host states’ policy objectives.!l) Host states regulatory measures have become

8) Fiona Marshall, “Climate Change and International Investment Agreements: Obstacles or opportunities?”, International
Institute for Sustainable Development, 2010, p. 40.

9) UNCTAD, “Fair and Equitable Treatment”, UNCTAD Series on Issues in International Investment Agreements,
UNCTAD/DIAE/TA/2011/5 Vol. II (2012), p. 13.

10) Ibid.
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subject to strict enquiry of reasonableness or legitimacy. While decades ago host states had used
to exercise an ample power to regulate their public policy concerns, including environment, at present
the interpretation of FET obligation made this sizeable degree of regulatory autonomy of states
actionable in diverse and unpredictable ways.!2 Even some tribunals have acknowledged this
phenomenon. In the El Paso Energy International Co. v. Argentina case it was noted that “some
tribunals have however extended the scope of the FET to a point where [...] the sovereign power
of the State to regulate its economy is negated [...]” 13) In addition, there has not been developed
any particular methods of balancing the investors’ interests against the legitimacy of host states’
regulatory measures. Rather, the methodologies of assessment are rested to the discretion of arbitral
tribunals.!4) Thus, this third issue is of particular concern for the host states’ climate change actions
and compliance to climate change related international instruments. States may be found inconsistent
to their obligations under the FET for either adopting internationally induced CCRMs or pure
domestic actions that may in some way affect rights and/or economic activities of foreign investors.
These conflicting points are illustrated in the next section, after a brief review of regulatory

requirements under the climate change regime.

. Potential normative conflicts between the CCRMs and FET standard!>)

This section studies the relationship between the FET standard and climate change regime. As
a starting point, this section illustrates the potential obligatory and non-obligatory measures required
under the instruments of climate change regimes and their potential to intervene with FET standard.16)

Climate change regime is mainly comprised from the UNFCCC, Kyoto Protocol, Paris Agreement,

11) Ibid. p. 10.

12) Kendra Leite, “The Fair and Equitable Treatment Standard: A Search for a Better Balance in International Investment
Agreements,” American University International Law Review 32, no. 1 (2016), pp.364-369.

13) El Paso Energy International Company v. Argentine Republic, ICSID Case No. ARB/03/15, Award (31 October 2011),
para. 340.

14) UNCTAD, “Fair and Equitable Treatment”, UNCTAD Series on Issues in International Investment Agreements, UNCTAD/
DIAE/IA/2011/5 Vol. II (2012), p. 12.

15) The term regime here refers to rules accepted by international actors to regulate an issue area, in this context the area of
environmental protection and efficient use of natural resources in climate change law and the area of foreign investment
protection, hence a law centered and specific meaning. For discussion on the wider concept of regime in international law
and policy research, see David Langlet, Prior Informed Consent and Hazardous Trade: Regulating Trade in Hazardous
Goods at the Intersection of Sovereignty, Free Trade and Environmental Protection, (2 ed), Kluwer Law International,
Amsterdam, 2009, pp. 14-15.

16) Faure, Michael, and Marjan Peeters, Climate Change Liability, Cheltenham, UK ; Northampton, MA, USA: Edward Elgar
(2011) p. 206,
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and their documents such as IPCC reports, COP decisions and other predecessor and subsequent
instruments.1?) UNFCCC is encompassed by soft norms and mandates long-term evolutionary
processes to address climate change issues. Its parties are required, inter alia, to publish and report
on national inventories of GHG, as well as take measures to mitigate climate change and facilitated
adequate adaptation to climate change.!8) The requirements of this framework are not obligatory
in order to be reached as a ‘result’, rather it obliges its parties to put ‘efforts’.19) Kyoto Protocol
is comprised of differentiated obligations to reduce GHG. It has also created the Flexibility
Mechanism where private sector can participate in reaching the state parties reduction goals, which
is discussed in more details in Chapter Three.

Paris Agreement has developed three main action areas, such as mitigation in Articles 3-6,
adaptation in Article 7, whereas the third is loss and damage in Article 8. Of particular relevance
actions that may encroach with FET standard can be mitigation and adaptation actions which are
briefly reviewed here. Paris Agreement as a legal instrument has a ‘hybrid nature’. Its enforcement
measures comprise from both binding and non-binding provisions. Nationally Determined
Contributions (NDCs) by states under the Agreement, encompassing adaptation and mitigation
measures, are relevant for the present purpose. Once submitted, they may become biding at the
national level.20) In the NDCs states choose their level of ambition to adopt policies and strategies
to mitigate their GHG emissions. These mitigation ambitions are compiled in a flexible ‘public
register’. These ambitions are subject to two requirements: (i) regular update in at least five years,
and (ii) an obligation of non-regression.2l) Further, Article 7 requires the submission and record
in a public registry the adaptation plans by each country, as well as inclusion of these plans into
the global stocktaking mandated in Article 14. Importantly, under the paragraph 5 of Article 7 parties
are required to integrate adaptation measures into their relevant socioeconomic and environmental
policies and actions. This means adaptation has becoming an integrated part of development, and
subsequently country wide related regulatory measures may be adopted. This factor is not only
relevant in the relationship between the state and its population but also must be taken into account
by other private actors, including foreign investors. As professor Vinuales commented about this

development “[a]fter all, the conceptual boundary between ‘adaptation’ and ‘development’ is

17) Atieno Mboya, “Human Rights and the Global Climate Change Regime,” Natural Resources Journal 58, no. 1 (Winter
2018), pp.55-59.

18) United Nations Framework Convention of Climate Change. United Nations FCCC/INFORMAL/84 - GE.05 - 62220 - (E)
200705 (1992) Art. 4.

19) Faure, Michael, and Marjan Peeters, Climate Change Liability, Cheltenham, UK; Northampton, MA, USA: Edward Elgar
(2011) p. 208.

20) Jorge E. Vifiuales, “The Paris Climate Agreement: An Initial Examination”, in C-EENRG Working Papers, no. 6, (15
December 2015), p. 5.

21) Ibid. pp. 13-14.
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becoming increasingly blurred.””22)

These three agreements under the climate change regime call state parties to undertake unilateral
mitigation and adaptation actions.?3) The potential encroachment between FET and climate change
regime actually may happen in taking such unilateral measures.24) For instance, state actions of
a mere domestic nature in order to reduce GHG emissions for the reasons of air pollution pursuant
to instruments of climate change regime.25 For this purpose, a potential conflict can be illustrated
by the case of Ethyl v. Canada.?6) In this case the host state’s regulation on banning MMT, a
fuel additive that allegedly reduced the efficacy of pollution control equipment development for
vehicles in stronger emission requirements in the country, was claimed to be discriminatory.27)
Although investor did not advance claims of FET violation, the case is relevant for present purpose
due to the discrimination principle arguments.

Canada did not invoke any of its international obligations to justify regulatory changes. However,
according to the preamble of the measure at issue it was adopted in compliance to the main national
law on environmental protection which in turn was adopted in compliance to Canada’s international
obligation to protect environment,28) yet the law did not specify what international instrument it
was complying t0.29) However, the fact is that compliance to climate change regime instruments
was found discriminatory by the tribunal, even though state had pursued the measure in due process
manner. The tribunal found Canadian measure inconsistent with trade and investment obligations.
Canada settled the dispute by compensating the investor for the damages resulted from the measure
and eventually withdrew the policy at issue. In this respect, the outcome of this case and the overall
system of investment protection standards was strongly criticized as they can have a ‘chilling effect’
to CCRMs where the states would be prevented from the adoption of environmental regulatory
measures that might affect investors economic activities.30)

Yet, a prominent commentator Shill counter argued that FET standard does not have a chilling

22) Ibid.p. 7.

23) Ibid. p. 5.

24) Ximena Fuentes Torrijo, “Climate change and international investment treaties”, in Michael Faure, (ed.) Elgar Encyclopedia
of Environmental Law, Elgar (2015), p. 312.

25) United Nations Framework Convention of Climate Change. United Nations FCCC/INFORMAL/84 - GE.05 — 62220 - (E)
200705 (1992), Art.4(8)(g).; Report of the Conference of the Parties on its twenty-first session, held in Paris from 30
November to 13 December 2015, Addendum, Part two: Action taken by the Conference of the Parties at its twenty-first
session, FCCC/CP/2015/10/Add.1, IV. ENHANCED ACTION PRIOR TO 2020, para. 109.

26) Ethyl Corporation v. The Government of Canad, UNCITRAL , Award on Jurisdiction, (24 June 1998).

27) Ethyl Corporation v. The Government of Canad, UNCITRAL , Award on Jurisdiction, (24 June 1998).

28) Manganese-based Fuel Additives Act (S.C. 1997, c. 11).

29) Ibid. Arts. 12-13.

30) Ximena Fuentes Torrijo, “Climate change and international investment treaties”, in Michael Faure, (ed.) Elgar Encyclopedia
of Environmental Law, Elgar (2015), p. 313.
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effect on host states’ regulatory power, as prior to finding violation of the standard tribunals would
authorize the process of weighting and balancing the public interest goals against investor’s interest.31)
However, Shill’s argument is not necessary the case, as the recent arbitral determinations show
that the scope and definition of proportionality test has yet to be developed.

Reducing air pollution is one of the features of adaptation measures as well as mitigation measures
with respect to emission reduction. Mitigation measures on emission reduction can also be pursued
particularly in compliance to the Kyoto Protocol. For instance, under the Flexibility Mechanism
where foreign investors most certainly get involved in commercial projects pursuing states’ emission
reductions goals. Investors’ interests protected under the FET standard can be subject to arbitrary
or discrimination claims. This may happen because Flexibility Mechanism is not the only mechanism
to pursue emission reduction commitments, but an additional mean. States themselves also can take
emission reduction measures where they subsequently may allocate lower amount of emission
reduction before the investors than initially it was foreseen. This may affect the value of investments
planned and trigger claims of violating, intern alia, the legitimate expectation and prohibition of
arbitrariness. As well, there can be raised claims of discrimination when host state to gain reductions
might promote Flexibility Mechanism to particular Kyoto Protocol state party as reduction by
nationals of a non-party state’s is not counted. =

Emission reduction measures can also include emission trading mechanism under which claims
of FET violation can also be filed with regard to the distribution of available emission amounts
in accordance of production capability as well as emission intensity of certain investors.33)

The UNFCCC and Paris Agreement encourage parties to promote, incentivize and facilitate the
use of renewable energy and mitigation of GHG emissions including by private entities.34) Although
non obligatory, host states have been adopting support schemes to promote climate actions. Host
states may purport to adopt taxing measures on emission intensive industries, apply stringent
requirements upon such industries. As well, states may aid domestic industries to comply with such
stringent mitigation measures which may not be available to foreign investors. These actions may
also trigger, inter alia, discrimination claims.35)

In assessing discrimination claims, arbitral tribunals may employ criterion that allow determination

31) Stephan Schill, ‘Do Investment Treaties Chill Unilateral State Regulation to Mitigate Climate Change?’ Journal of International
Arbitration, 24, Issue 5, (2007) pp. 476 —77.

32) Ximena Fuentes Torrijo, “Climate change and international investment treaties”, in Michael Faure, (ed.) Elgar Encyclopedia
of Environmental Law, Elgar (2015), p. 313.

33) See Chapter Three of this research.

34) United Nations Framework Convention of Climate Change. United Nations FCCC/INFORMAL/84 - GE.05 — 62220 - (E)
200705 (1992), Art. 6(4).

35) Ximena Fuentes Torrijo, “Climate change and international investment treaties”, in Michael Faure, (ed.) Elgar Encyclopedia
of Environmental Law, Elgar (2015), p. 316.
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of whether competing investors share certain features that justify treating them equally.30) In this
regard, there has been recommended that arbitral tribunals may transpose the ‘like product’ doctrine
of the WTO jurisprudence as a criterion in determining the difference between investors during
the ISDS. They believe this method will assist in justifying climate change related measures by
revealing that affected investors are not same due to the difference in the specific features of their
investments, such as intensity of GHG emissions.37)

In addition, such stringent measures may raise claims of frustrating investors’ legitimate expectation
by foreign investors who initially were provided with rather less stringent environmental requirements.
Indeed, this was a case when Germany adopted, infer alia, a more stringent water pollution
requirement pursuant to climate change regime on Vattenfall’s investment activities. Investor took
action against the state before the ISDS fora for violating, intern alia, FET standard under the
applicable agreement. The case ended in settlement between the parties and withdrawal of stringent
requirements, which is discussed at length in following chapters.38)

‘Like products’ doctrine in the WTO law is of exceptional nature as a legal norm. Therefore,
if ‘like circumstance’ doctrine in international investment law would be followed under the premises
of the WTO jurisprudence, states would have to prove that CCRMs envisaged to favor investors
are more consonant with combating climate change. This burden of proof would add additional
weight on state, which assumingly has been already passing though challenges for adopting new
complex and ambitious climate change mitigation and adaptation measures.3®) Thus, WTO style
perhaps can assist in justifying CCRMs, yet it may also place an additional burden on host states
for proving the reasonableness of the measure at issue.

Investors’ conducts are also relevant during the balancing test. Improper conduct by investor
in the course of obtaining an investment contract, a failure to exercise due diligence in the undertaking
of the business feasibility study prior to making investments and considering socio-political, legal
and cultural perspectives, and negligent management of the investments after they have been made
can avert a successful claim. Yet, the boundaries of the investors conducts have been remained
uncertain. These challenges require to circumscribe the contours between the genuine mistreatment
of foreign investments, which are prohibited under the FET standard, and measures of sovereign
states taken in pursuant of legitimate climate change measures, that can be held consistent even

when such measure affect foreign investors. As well, it is of utmost importance to determine particular

36) Ibid.

37) Ibid.

38) Vattenfall AB and others v. Federal Republic of Germany (II), ICSID Case No. ARB/12/12. (hereinafter Vattenfall v.
Germany (1l) or Vattenfall (1)) _

39) Ximena Fuentes Torrijo, “Climate change and international investment treaties”, in Michael Faure, (ed.) Elgar Encyclopedia
of Environmental Law, Elgar (2015), p. 317.
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criteria for assessing the gravity of the FET standard violations, and methods of striking an effective
balance between the interests at the compensation stage.4®) Whilst the latter requires a separate
research, modus operandi for the former appeal is studied concluding chapter as a legislative method
of linking FET to CCRMs.

The jurisprudence briefly reviewed above illustrates some potential FET obligation inconsistencies
by the host states upon taking regulatory measures to comply with climate change regime instruments.
* These instruments do not stipulate a detailed framework of compliance so that states could follow
necessary normative steps. Rather the legislative and administrative methods of achieving climate
change regime goals are rested at the discretion of the states. Moreover, there have not been stipulated
provisions on conflict of norm in the UNFCCC, Kyoto Protocol or Paris agreement so that legal
relationship with FET standard could have been established based on conceptual normative conflict
resolution methods, such as lex specialis or lex superior.#?) This could lead arbitral tribunals to
uphold investment protection standards once the latter might conflict with the CCRMs, because
IIAs have been drafted in more details with clearer binding obligations and enforcement mechanism
that should be assured by host states to foreign investors. On contrary, international climate change
related instruments often are non-binding and lack enforcement mechanisms. For instance, the main

legal source of CCRMs the UNFCCC in Article 3 requires that

“[t]he Parties should cooperate to promote a supportive and open international
economic system that would lead to sustainable economic growth and development
in all Parties, particularly developing country Parties, thus enabling them better
to address the problems of climate change. Measures taken to combat climate
change, including unilateral ones, should not constitute a means of arbitrary or
unjustifiable discrimination or a disguised restriction on international trade.”

[italics added].

This provision can create a hierarchy between the competing interests, as it merely requires parties
to cooperate on CCRMs whereas protections of economic interests are mandated in an obligatory
language. The ISDS arbitral tribunals could interpret this principle to limit the consideration of

CCRMs towards the rights and economic activities of foreign investors.43) Compliance to climate

40) UNCTAD, “Fair and Equitable Treatment”’, UNCTAD Series on Issues in International Investment Agreements,
UNCTAD/DIAE/TA/2011/5 Vol. I (2012), p. 15.

41) It should be mentioned that investors’ claims can also include breach of other standards of protection, which is not
covered by the scope of this research.

42) Tamara L. Slater, Investor-State Arbitration and Domestic Environmental Protection, 14 WASH. U. Global Stud. L. Rev
(2015) pp. 144-150.

43) Jorge E. Vifiuales, Foreign Investment and the Environment in International Law, Cambridge Studies in International and
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change regime instruments can be determined as not to preclude the possibility of FET standard
breach.

Nevertheless, it should be noted that claims of FET standards in priori would be assessed under
the applicable ITAs.44 In this regard, host states are well advised to establish relationship between
the FET standard and internationally CCRMs in their respective I1As, particularly those at the bilateral
level as they are less complex due to the limited number of parties. The mechanism of drafting
such relationship in FET language is discussed in greater detail in concluding chapter, after furthering
the studies of this chapter to a broader analysis of the possible encroachment of requirements deriving
from broader instruments of international environmental law related to climate change adaptation
and mitigation vis-a-vis FET’s most controversial doctrine of legitimate expectation in the next

section.

IV. Legitimate expectation as a main issue of FET

Hence, the expansive nature of legitimate expectation doctrine under the FET standard which
requires host state to provide stable legal and business regulations should not be underestimated.
Reviewed case laws suggest that arbitral tribunal tend to scrutinize the legitimacy of state regulations
in light of investors legitimate expectation far more closely that the latter’s due diligence act.45)

For instance, in one of the earlier case of Metalclad v. Mexico the tribunal firstly determined
that local authority’s denial of permit, which was based on the ground of unsuitable site for hazardous
waste landfill due to the protection of cacti, had frustrated the national authority’s representation.46)
Metalclad came into agreement so-called Conventio with federal government in which investor was
assured that municipal permit was either not required or would be issued as a mere formality.
Therefore, investor started executing its investment plan and applied for local municipality’s
permissions. However, local authorities denied the permit application and subsequently adopted the
Ecological Decree declaring the location, where investor’s property was situated, as a Natural Area

for the protection of rare cactuses. = Investor brought a claim on, infer alia, breach of legitimate

Comparative Law, Cambridge University Press (2012), pp. 277-78.

44) Ximena Fuentes Torrijo, “Climate change and international investment treaties”, in Michael Faure, (ed.) Elgar
Encyclopedia of Environmental Law, Elgar (2015), p. 314.

45) See also Qiang Ren, Public Interests in International Investment law. Balancing Protection for Investor and
Environment, Cambridge Scholars Publishing, (2018), pp. 30-66. Author also critically analyzes the discrepancies existed
under the legitimate expectation doctrine against the rapidly changing environmental regulations in case of China.

46) Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1 Award (30 August 2000), paras.
52,109-11.

25 © 123



expectation. Mexico contended that this Decree was adopted for public purposes under its police
power and within the mandate of local authority in line with the NAFTA’s principles of host states’
regulatory right to adopt environmental measures.#®) Tribunal did not accept the defense and found
Mexico’s measures in breach of FET, as Mexico’s local authority had power to require only safety
permits, but not the one of environmental nature which thus had frustrated investor’s legitimate
expectations assured by federal authorities.

Also, frustration of legitimate expectation resulted in violation of transparency principle as state’s
authorities acted inconsistently. Tribunal firstly established a transparency requirement under the FET
standard, that host state shall make “all relevant legal requirements for the purpose of initiating,
completing and successfully operating investments made, or intended to be made, under the
Agreement should be capable of being readily known to all affected investors of another Party,”
49) Then, as Mexico failed to make clear whether there was or not a requirement for environmental
permit, it had violated transparency principle.>9) Such determination can create an impression that
tribunal was demanding onto the host state only, as it did not imposed any due diligence requirements
on investor under which the latter must foresee all legal and business risks in a given sector including
environmental considerations.51)

Also, legitimate expectation claim was at issue in the Tecmed v. Mexico, a case proceeding almost
in parallel to Metalclad. Hence, investor claimed that Mexico’s refusal to renew investor’s operating
permit of hazardous waste landfill during the negotiation of landfill relocation based on social and
environmental issue had frustrated, inter alia, its legitimate expectation. On assessing claims, the
tribunal noted that FET requires “the Contracting Parties to provide to international investments
treatment that does not affect the basic expectations that were taken into account by the foreign
investor to make the investment.”>2) Tribunal did not provide any authority what “basic expectations”
meant, neither did it require a due diligence act from investor.

Respondent brought evidences that economic activity of investor caused health and environmental

implications, as well as raised concerns of local community. However, the tribunal concluded that

47) Ibid. paras 110-12.

48) North American Free Trade Agreement, U.S.-Can.-Mex., Dec. 17, 1992, Can T.S. 1994 No. 2, 32 [.L.M. 289, (1993), Art.
1114; North American Agreement on Environmental Cooperation, 32 ILM 1482, (1993), Art. 3.

49) Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1 Award (30 August 2000), paras.
75-76.

50) Ibid.; A. Kotera, “Transparency”, in Peter Muchlinski, Federico Ortino, and Christoph Schreuer (eds.), The Oxford
Handbook of International Investment Law, (2008), pp. 628-630.

51) As it was determined, for instance, in the MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Chile, ICSID Case No.
ARB/01/7, Award (25 May 2004), para. 178. and

52) Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. ARB (AF)/00/2, Award (29
May 2003) para. 154.
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the measure at issue was based on the socio-political violating Tecmed’s legitimate expectations.
Tribunal came to such conclusion by addressed only host state’s community concerns defense whereas
it had ignored the environmental reasons.53) In tribunal’s view, investor’s legitimate expectation was
undermined by respondent’s non-transparent act as Mexico never offered “transparent and clear
warning” to investor that permit would be not renewed, so that investor could take necessary measures
to avoid the refusal.54) Such finding of tribunal was based on its earlier broad definition about
the scope of legitimate expectation obligation.55)

Tribunal’s determination has been subject to strong criticism for it created an obligation with
far reaching scope,50)whereas disregarded to require investor’s due diligence act, although the latter
had in fact violated domestic environmental laws during operations.57)

Tribunal’s pro-investor attitude had strongly influenced some other investors’ claims formulations

and even tribunals’ interpretations.>® Tribunals in the subsequent cases even had addressed the

53) Ibid. para. 133.

54) Ibid. para. 160.

55) Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. ARB (AF)/00/2, Award, (29
May 2003), para. 154. Agreement on the Promotion and Reciprocal Protection of Investments Between the Kingdom of
Spain and the United Mexican States Art. 4(1) limits FET to interantional law as follows: “Each Contracting Party shall
guarantee fair and equitable treatment in its territory pursuant to international law for investments made by investors from
another Contracting Party [...].

56

~

Campbell McLachlan, Laurence Shore, and Matthew Weiniger, International Investment Arbitration. Substantive
Principles, Second Edition, Oxford University Press, (2007), p. 325. See also Bayindir Insaat Turizm Ticaret Ve Sanayi
A.S. v. Pakistan, ICSID Case No. ARB/03/29, Award, (27 August 2009), para. 179; Charanne v. Spain tribunal in line
with Electrabel v. Hungary ruled in favour of “regulatory flexibility”. Charanne and Construction Investments v. Spain,
SCC Case No. V 062/2012, Award (21 January 2016), para. 500. Also Tecmed determination was subject of concern by
in the Cargill v. Mexico. (Cargill, Incorporated v. United Mexican States, ICSID Case No. ARB(AF)/05/2, Award, (18
September 2009) para. 294). Tribunal in El Paso v. Argentina noted that Tecmed’s interpretation of FET established “a
programme of good governance that no State in the world is capable of guaranteeing at all times” [italics original]. (El
Paso Energy International Company v. Argentine Republic, ICSID Case No. ARB/03/15, Award, (31 October 2011))
Criticized by some individual arbitrators, including Pedro Nikken’s separate opinion in AWG v. Argentine. (AWG Group
Ltd. v. The Argentine Republic, ICSID Case No. ARB/03/19, Separate Opinion of Arbitrator Pedro Nikken). Some
tribunals attempted to narrow extends of legitimate expectations to specific commitments only, for instance in EDF v.
Romania (EDF (Services) Limited v. Republic of Romania, ICSID Case No. ARB/05/13, Award (8 October 2009), para.
298), or to exclude their relevance at all as in Mesa v. Canada (Mesa Power Group LLC v. Government of Canada, PCA
Case No. 2012-17, Award, (24 March 2016), paras. 222, 502.)

57) Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. ARB (AF)/00/2, Award (29

May 2003), paras. 107-10.

58) Some are Henri Alvarez’s separate opinion in Total S.A. v. Argentine Republic, ICSID Case No. ARB/04/1, (21
December 2010); Gold Reserve Inc. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)/09/1, Award, (22
September 2014) para. 572; loan Micula, Viorel Micula and others v. Romania (I), ICSID Case No. ARB/05/20, Final
Award (11 December 2013) paras. 667,670; Metalclad Corporation v. The United Mexican States, ICSID Case No.
ARB(AF)/97/1, Award (30 August 2000), paras. 99; Rupert Joseph Binder v. Czech Republic, UNCITRAL, IIC 508
(2007), Final Award (15 July 2011) para.176; Electrabel S.A. v. Republic of Hungary, ICSID Case No. ARB/07/19,
Award, para. 6.62.
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Tecmed tribunal’s proportionality test of legitimate expectation obligation as so-called ‘Tecmed test’
by which they could influence crystallization of such overbroad pro investor interpretation.59) Such
ambiguous obligation can develop an impossible to attain situation of “good governance” where
the most effective outcome can most likely be towards investors’ interests. * Put this Tecmed legacy
vis-a-vis broad and sometimes scientifically and normatively uncertain CCRMs, investors’ interests
can most likely find more support from arbitral tribunals.

In meantime, the Glamis Gold tribunal took a balanced attitude by requiring that in order legitimate
expectation to be legitimate host state shall make specific representations.6l) However, some other
tribunals still applied the broad interpretation in assent to ‘Tecmed test’. * For instance, in the
Parkerings v. Lithuania case the tribunal in dicta manner noted that host state’s representation under
the legitimate expectation may take not only explicit forms but also “implicit” forms.63) Tribunal
did not elaborate what it meant by ‘implicit’ representation, but given a pro-investor attitude of
tribunals the non-specific representation might also constitute as an assurance. Perhaps, the stand
alone and general investment inducing measures by the host state could be interpreted to create
‘implicit’ representations for foreign investors.

Indeed, in the Clayton/Bilcon v. Canada case the implicit representations of state were upheld.
Host state’s non-contractual investment inducing measures and oral encouragements were interpreted
by the majority of the tribunal as host state representations. In fact, Canada did not come into

any contractual obligations with investors. Rather, it had a standalone domestic legislation on

59) See for instance CMS Gas Transmission Company v. Argentine Republic, ICSID Case No ARB/01/8, Award (May 12,
2005), para. 279; Occidental Petroleum Corporation and Occidental Exploration and Production Company v. Republic of
Ecuador, ICSID Case No. ARB/06/11 (, Award (16 December 2011) para. 85; LG&E Energy Corp., LG&E Capital Corp.
And LG&E International Inc. v. The Argentine Republic, ICSID Case No. ARB/02/1, Decision on Liability (3 October
2006), paras. 102, 127, 128; National Grid PLC vs. Argentina Republic, Award, (3 November 2008), para. 173; MTD
Equity Sdn. Bhd. and MTD Chile S.A. v. Chile, ICSID Case No. ARB/01/7, Award (25 May 2004) para. 114; Saluka
Investments BV v. Czech Republic, I1IC 210 Permanent Court of Arbitration, Partial Award, (17 March 2006) para. 302.

60) El Paso Energy International Company v. The Argentine Republic, ICSID Case No. ARB/03/15, Award,(October 31,
2011), para. 342.

61) Glamis Gold, Ltd. v. The United States of America, UNCITRAL, Award, (June 8, 2009), para. 621.

62) Rahim Moloo and Justin Jacinto, “Environmental and Health Regulation: Assessing Liability under Investment Treaties”,
29 Berkeley J. Int'l Law, 1, (2011), p. 47 (referring to MTD Equity Sdn. Bhd & MTD Chile S.A. v. Republic of Chile,
ICSID Case No. ARB/01/7, (May 25, 2004), para. 114; Some tribunals have even determined that the representations
have been made for the purpose of inducing the investment. For instance, see Mobil Investments Canada Inc. v. Canada,
ICSID Case No. ARB(AF)/07/4, (May 22, 2012), para. 152;

63) Parkerings v. Lithuania, ICSID Case No. ARB/05/8, Award, (September 11, 2007), para. 331; also in Railroad Dev. Corp.
(RDC) v. Guatemala, CAFTA ICSID Case No. ARB/07/23, Award, (2012), para. 218; also in Novenergia v. Spain, SCC
Case No. 063/2015, (15 February 2018) para. 650 (citing Total S.A. v. Argentine Republic, ICSID Case No. ARB/04/1,
Decision on Liability, (27 December 2010), paras. 119-120; Ioan Micula, Viorel Micula, S.C. European Food S.A., S.C.
Starmill S.R.L. and S.C. Multipack S.R.L. v. Romania, ICSID Case No. ARB/05/20, Award, (11 December 2013), para.
669.)
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investment encouragement. Canada had also met several times to discuss perspectives of investments
with investors and merely in verbal form had encouraged the latter to invest, given that operations
should be in compliance to environmental laws. In those meetings, state officials did not provide
any specific paper based assurance to investors. Canada maintained that it was not relevant factor
to raise breach of article 1105 of the NAFTA.64) Nevertheless, the majority of tribunal concluded
that whilst threshold for FET violation had been established to be “high” as over time FET standard
had moved towards investors’ protection. It stated that the bar still would remain high in casu but
state conduct should not necessarily be of shock or of outrageous nature in order to bring a successful
claim,%5) and thus constitute frustration of investor’s legitimate expectation by Canada.

The legacy of Clayton/Bilcon’s decision influenced formulation of claims in the following case
of Lone Pine v. Canada where investor strongly opposed CCRMs that were based on new scientific
discoveries. Hence, investments were made in an area which was under the continuous scientific
studies that whether the economic activities can have negative impacts to the surrounding
environmental. At the time investments were made, such activities were permissible under the existed
regulations. Nevertheless, over the time studies had made progress and discovered that investor’s
economic activities would actually harm the environment. Based on such finding, Canada revoked
investor’s permission. Investor failed a claim alleging that government registration of its business
and permission issuance, and extensive supportive negotiations on the project with state authorities
created a reasonable and legitimate expectation that investments would operate successfully.66)
Therefore, state’s suspension of its permission, regardless of respondent argument on discovery of
new scientific information, is “[a]rbitrary, Unnecessary, Idiosyncratic, and Unfair” 67) and in breach
of article 1105 (FET) of the NAFTA. Investor claimed that threshold for the breaches of the FET
standard had lowered, and that state’s actions manifest injustice in its representation, as it did not
strictly comply with its representation.68) Configuration of claims in the Lone Pine case closely
coincides with the one of Tecmed and Clayton/Bilcon, it has yet to be seen how the tribunal will
assess procedural and substantive nature of Canada’s science based withdrawal.

In meantime, regarding the legitimacy of CCRMs it is also worth revising the case of S.D. Myers
v. Canada where the legitimacy of scientific discoveries was not found justifiable. As it was reviewed,
the issue was banning the export of PCB wastes from Canada to the United States based on

environmental, health concerns as well as internationally induced obligations. Tribunal found “no

64) Clayton and Bilcon of Delaware Inc. v. Government of Canada, PCA Case No. 2009-04, Award on Jurisdiction and
Liability, (17 Mar 2015), 424-26.

65) Ibid. paras. 434-46.

66) Lone Pine Resources Inc. v. Canada, ICSID Case No. UNCT/15/2, Claimant's Memorial, (10 April 2015), paras. 316-22.

67) Ibid. paras. 303-15.

68) Ibid. para. 316.
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legitimate environmental reason for introducing the ban [...]” by Canada.69) Tribunal went on to
suggest that the indirect environmental objective of ensuring continued domestic capacity to dispose
of PCBs and PCB wastes was legitimate but “could have been achieved by other measures.”70)

Further, tribunal noted that although under the Basel Convention Canada had exceptions to continue
the cross-border movements of hazardous waste, “it should not be presumed that Canada would
have been able to use it to justify the breach of a specific NAFTA provision.” 71) The tribunal
concluded that “where a state can achieve its chosen level of environmental protection through a
variety of equally effective and reasonable means, it is obliged to adopt the alternative that is most
consistent with open trade” and hence in beach of the FET standard.’?) Thus, tribunal did not defer
towards public policy goals.

Also in the Chevron v. Ecuador II case although investors have amended their claims over the
course of the dispute, at the initiall stages of arbitration the state’s actions to deregulate its
environmental protection and compliance to the internationally induced CCRMs was complained,
inter alia, to undermine investor’s legitimate expectation obligation. As was discussed investor
brought claims before the arbitration as a result of class action taken against it in the Ecuadorian
local court. In 2003 a class of action has been brought before the Ecuadorian court in the area
of concession Largo Agrio claiming Chevron’s subsidiary Taxpet polluted the water sources and
aquatic environment of the region, affected human health, and thus breaching, inter alia, domestic
environmental regulations and Article 15 of the Indigenous and Tribal Peoples Convention. Chevron
asserted that “the Respondent’s obligation to perform the 1995 Settlement Agreement in good faith
gave rise to certain legitimate expectations by the Claimants as to how the Claimants would be
treated, in particular an expectation that the Respondent would provide finality and res judicata
effect to the releases in the 1995 Settlement Agreement and that it would not seek to frustrate
or undermine those releases.”’3) Ecuador in its defense maintained the legitimacy of the domestic
courts’ decision and requests the tribunal to defer to this decision,’® since “[t]he 1995 Settlement

Agreement does not refer to individual or collective or diffuse claims,”75) thus “[t]he doctrine of

69) S.D. Myers,Inc. v. The Government of Canada, UNCITRAL, Partial Award, (November 13, 2000), para. 195.

70) Ibid.

71) Ibid. para. 215.

72) Ibid. para. 221. [italics original] Tribunal came to such conclusion after receiving evidences that Canada had protectionist
motives, although state argued the contrary. Indeed, it was possible to decide in favor of PCB ban measures with alleged
health and environmental concerns, as there were a significant jurisdiction adopted by the US Environmental Protection
Agency that it could be proper for PCB waste to be disposed of in Canada. Ibid. para. 169.

73) Chevron Corporation and Texaco Petroleum Company v. The Republic of Ecuador (II), PCA Case No. 2009-23, Decision
on Track 1b, (12 March 2015), para. 92.

74) Ibid. para. 115.

75) Ibid. para. 116.
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legitimate expectations should not be used as a substitute for the actual contractual arrangements
agreed between the signatory parties..”.70) In arguendo respondent noted that “the only legitimate
expectations that could give rise to a breach of the fair and equitable treatment clause... are the
expectations that arose when TexPet invested in Ecuador in 1973.” 77) Further, respondent maintained
that this concession “did not have a stabilization clause to prevent Ecuador from adopting
environmental legislation, such as the EMA (Environmental Management Act)”. [explanation added]
78) Next, Ecuador after alleging investor’s lack of due diligence in exploration and exploitation
activities, went on to argue that it has not given any specific “assurance” to the investor except
release from the claims of the government and thus did not frustrate investor’s FET standard.”)

Tribunal found Ecuador liable for the breach of denial of justice obligation based on the amended
claims advanced by investor, nevertheless, the case illustrates a potential normative conflict between
the host state’s internationally induced CCRMs obligations and its obligation to protect expectations.
Class of action for environmental and personal redress in Ecuadorian courts against the Chevron
was taken after Ecuador reformed its legislation in compliance to international obligations.
Particularly, in 1997, the ICommHR had recommended that Ecuador ensure access to justice for
the people affected by oil contamination to seek redress.80) Already in 1998 Ecuador’s reformed
state constitution, where individuals rights to live in a clean environment was expanded to the
protection of the environmental rights of affected communities. Also under these amendments
individuals were given rights for environmental information and participation into the
decision-making processes of the country. Following this reform, in 1999 Ecuador adopted the EMA

for compliance to the Basel Convention.81) Although Chevron was determined as a ‘“Releasees”

by the tribunal based on the Settlement Agreement mandate, it has yet to be seen whether Chevron
would go back to the initial claims of legitimate expectation violations once Ecuadorian citizens,

after being unsuccessful at the domestic courts for advancing collective claims, would put forward

76) Ibid. para. 137.

77) Chevron Corporation and Texaco Petroleum Company v. The Republic of Ecuador (I1I), PCA Case No. 2009-23, Track 2
Counter-Memorial on the Merits of the Republic of Ecuador, para. 422

78) Ibid. para. 423.

79) Ibid. para. 424.

80) ICommHR, ‘Report on the Situation of Human Rights in Ecuador’, OEA/ser.L/V/I1.96, doc10 revl (24 April 1997),
Chapter VIII, fourth recommendation: “[g]iven that the American Convention requires that all individuals of the Oriente
have access to effective judicial recourse to lodge claims alleging the violation of their rights under the Constitution and
the American Convention, including claims concerning the right to life and to live in an environment free from
contamination, the Commission recommends that the State take measures to ensure that access to justice is more fully
afforded to the people of the interior.”

81) Ley De Gestion Abiental, (unofficial translation: Environmental Management Law ), Ley no. 37. RO/245 (30 July 1999),
Arts. 41-43; about the conpliance to the Basel Convention see also Compliance and Risks, Regulations, Ecuador, News

and Resources.
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individual claims for personal harm against the Chevron, and how tribunal would address parties

arguments.

Arguments based on the compliance to the internationally induced obligations have not always
justified state actions, as it was demonstrated in the CDSE v. Costa Rica case. Although legitimate
expectation obligation was not under the subject of dispute, the tribunal’s assessment of the host
state’s expropriation as a result of adopting CCRMs can give some insights in assessing the legitimacy
of internationally induced CCRMs. Respondent demonstrated its obligations under the CCRMs in
order to minimize the amount of compensation for expropriated investments. However, the tribunal

neglected such argument asserting that

“[wlhile an expropriation or taking for environmental reasons may be classified
as a taking for a public purpose, and thus may be legitimate, the fact that the
Property was taken for this reason does not affect either the nature or the measure
of the compensation to be paid for the taking. That is, the purpose of protecting
the environment for which the Property was taken does not alter the legal character
of the taking for which adequate compensation must be paid. The international

source of the obligation to protect the environment makes no difference.” 82)

Investment protection standards came into conflict with CCRMs, however it was considered

irrelevant by the tribunal, even leaving without consideration the respondent’s defense.83)

In the Crystalex v. Venezuela case, parties also constantly argued on the legitimacy of expectations.
The issue in this case was the host state’s denial of environmental permit, the so-called Autorizacion
Para Afectar Recursos Naturales (AARN) to claimant’s mine operation contract over a gold deposit
situated in the Las Cristinas. The reason for refusal was that investor’s economic activities could

harm area’s fresh waters, biodiversity as well as indigenous communities and related social impacts.84)

Hence, in the respondent’s view it did not assure any expectation to claimant, whereas the latter
professed to have a long series of legitimate expectations. Tribunal initially denied that investor

can have expectation from general laws, however it accepted as a specific assurance the communications

82) Compaiiia del Desarrollo de Santa Elena, S.A. v. Repubalic of Costa Rica, Case No. ARB/96/1, (hereinafter CDSE v.
Costa Rica or Santa Elena), Final Award (February 17, 2000), para. 71.

83) Tribunal merely mentioned in Footnote 32 to para 71 that “2 For this reason, the Tribunal does not analyse the detailed
evidence submitted regarding what Respondent refers to as its international legal obligation to preserve the unique
ecological site that is the Santa Elena Property”

84) Crystallex International Corporation v. Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)/11/2, Award, (4
April 2016) para. 377.
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with host state’s high level officials.85) Particularly, legitimate expectation was found after analyzing
the letter from host state’s Ministry of Environment to investor that after posting some bonds and
payments of certain environmental taxes, which was alleged by respondent as “necessary for the
granting of the Permit”, the permit would “be handed over”.86) Respondent provided several evidences
that official approval letter is different from the latter and that environmental impact studies have
differed from what was communicated by investor, and thus respondent did not intend to provide
such approval.87) Tribunal acknowledged that the letter differs from official approvals, nevertheless,

it found letter to provide assurance.38)

Thus, the case laws above illustrate that there are ambiguities in determining investors’ legitimate
expectation under the FET standard vis-a-vis CCRMs as arbitral tribunals interpret this doctrine
in an expansive manner which unlike in the domestic. Particularly, host states’ climate change related
reasons were not accepted as a justification for deviation from protecting legitimate expectation,
as well as investors’ legitimate expectations were established based on broad, non-direct and implicit
representations made by governments. Apart from domestic law, it is established even in the ISDS
that legitimate public laws and policies can be justifiable.89) However, it is recommended to exclude
the protection of investors’ expectation in order to avail states to preserve their right of regulatory

change, which is studied next.

V. Conclusion

5.2. Excluding the legitimate expectation obligation from the FET standard

It has been recommended that referencing FET standard to the international law or minimum
standard of treatment of aliens (MST) under customary international law (CIL) would facilitate the
incorporation of CCRMs into the standard, given that such measures had been adopted reasonably.90)

As it was mentioned in Chapter Two, referenced FET standard to CIL has been widely practice

85) Ibid. paras. 552-53.

86) Ibid. para. 510.

87) Ibid. paras. 507-18.

88) Ibid. paras. 563-64.

89) Wastemanagement, Continental. Duke, EDF

90) Roland Klager, “Revising Treatment Standards—Fair and Equitable Treatment in Light of Sustainable Development,” in
Steffen Hindelang and Markus Krajewski (eds.), Shifting Paradigms in International Investment Law: More Balanced,
Less Isolated, Increasingly Diversified, Oxford University Press, (2016), p. 70.

A28 < 131



by the North and Latin American states, particularly by providing that host states shall accord foreign
investors or investments treatment in accordance to CIL, then referencing CIL to the MST.9D This
is because MST under the CIL is constantly evolving based on the new rules and legal principles
incepted from the contemporary legal relationships, including climate change law. Otherwise,
unlinked FET to CIL would give a wide opportunity for investors to satisfy their claims as well
as provide with a wide discretion to the arbitral tribunals in their methods of review. Unlinked
FET standard can be vaguely broad and thus create a high risk of liability for the host states for
adopting their CCRMs.92) Also, it has been suggested that within the NAFTA jurisdiction, by
according FET to the MST the violation of the standard has been found less than otherwise.93)
For instance, in the Glamis Gold case the tribunal after discussing the Neer standard had established
a higher threshold for host state’s action to violate the standard by emphasizing that “an act must
be sufficiently egregious and shocking—a gross denial of justice, manifest arbitrariness, blatant
unfairness, a complete lack of due process, evident discrimination, or a manifest lack of reasons”
to constitute a breach of CIL.94 Nevertheless, the very same tribunal also stated that “it is entirely
possible, however that, as an international community, we may be shocked by State actions now
that did not offend us previously.”5) This tribunal’s reservation has created a possibility for lowering
down the threshold of state liability.%)

In the Crystalex v. Venezuela case on parties’ argumentations whether FET standard linked to
IL under the applicable treaty meant to refer to the CIL or to be as unqualified, the tribunal had
noted that the debated on such difference is in any case somewhat superfluous as CIL has evolved
since Neer determinations.?) Moreover, the Crystalex tribunal noted that a state needs not act

outrageously or egregiously in order to trigger FET liability.%%) The fact is that it is uncertain whether

91) For instance NAFTA Art. 1105, Canada Model BIT Art.5.

92) Roland Klager, “Revising Treatment Standards—Fair and Equitable Treatment in Light of Sustainable Development,” in
Steffen Hindelang and Markus Krajewski (eds.), Shifting Paradigms in International Investment Law: More Balanced,
Less Isolated, Increasingly Diversified, Oxford University Press, (2016), pp. 71-72.

93) UNCTAD, “Fair and Equitable Treatment”, UNCTAD Series on Issues in International Investment Agreements,
UNCTAD/DIAE/TA/2011/5 Vol. II, (2012), p. 61.

94) Glamis Gold, Ltd. v. The United States of America, UNCITRAL, (hereinafter Glamis Gold v.USA or Glamis Gold),
Award, (June 8, 2009), parax. 22 and 616.

95) Ibid.

96) Roland Klédger, “Revising Treatment Standards—Fair and Equitable Treatment in Light of Sustainable Development,” in
Steffen Hindelang and Markus Krajewski (eds.), Shifting Paradigms in International Investment Law: More Balanced,
Less Isolated, Increasingly Diversified, Oxford University Press, (2016), p.73.

97) Crystallex International Corporation v. Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)/11/2, Award, (4
April 2016) para. 534.; Art. 2(2). “Each Contracting Party shall, in accordance with the principles of international law,
accord investtnents or returns of investors of the other Contracting Party fair and equitable treattnent and full protection
and security”, Agreement between the Government of Canada and the Government of the Republic of Venezuela for the
Promotion and Protection of Investments, 1996.
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FET under the CIL provides an absolute balanced approach towards the rights and obligations of
parties.99)

Some tribunals found that the FET under CIL requires states to do not act in bad faith, arbitrary,
undue process, abusive treatment, deny justice, or treat unreasonably.l00) Nevertheless, not all
tribunals have found such FET contents constantly, niether these contents have been found in balanced
way to consider CCRMs consistently. Expansive interpretation of the FET standard has provided
arbitral tribunals carte blanche to evaluate the CCRMs of the host states in light of the arbitrator’s

101)
For

perception of justice and investors’ business expectation, whereas disregarding CCRMs.
instance, some other NAFTA tribunals disregarded the Glamis Gold determination on the high
threshold of FET standard. In the Waste Management v. Mexico Il case, tribunal refereeing to several
past tribunals determined that CIL has evolved to include other requirements such as legitimate
expectation and transparency.l02) Other tribunals beyond the NAFTA jurisdiction have also
interpreted FET to provide higher protection for foreign investors, including obligation do not
undermine investors legitimate expectation.103)

Againtst this background, investors’ claims under the doctrine of legitimate expectation can create
a barrier on host states actions to combat climate change. CCRMs have been the basis for claims

of increased costs, undermined legitimate expectation and related profits, or termination of investors’

activities due to the host states’ new scientific discoveries.109 Also, unlike in domestic law, in the

98) Ibid. para. 543.
99) Meredith Wilensky, “Potential Liability for Climate-Related Measures under the Trans-Pacific Partnership”, 45
Environmental Law Reporter News & Analysis, (2014), p. 10690.

100) For isntance, Saluka Investments BV v. Czech Republic, IIC 210 Permanent Court of Arbitration, Partial Award, (17
March 2006), paras. 304-6; S.D. Myers,Inc. v. The Government of Canada, UNCITRAL (hereinafter S.D. Myers v.
Canada or S.D. Myers), Partial Award, (Nov. 13, 2000), para. 260.

101) Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. ARB (AF)/00/2, Award, (29
May 2003), para. 154; Paul James Cardwell and Duncan French, “Liberalising Investment in the CARIFORUM-EU

s

Economic Partnership Agreement: EU Priorities, Regional Agendas and Developmental Hegemony” in Marie-Claire
Cordonier-Segger, Markus W. Gehring & Andrew Newcombe, (eds.) Sustainable Development in World Investment
Law, Kluwer Law International, (2011), pp. 547-48; Marie-Claire Cordonier Segger and Avidan Kent, “Promoting
Sustainbale Investment through International law” in Marie-Claire Cordonier-Segger, Markus W. Gehring & Andrew
Newcombe, (eds.) Sustainable Development in World Investment Law, Kluwer Law Internationalm (2011), pp.779-80;
Marie-Claire Cordonier Segger, “Inspiration for Integration: Interpreting International Trade and Investment Accords for
Sustainable Development”, CJCCL, 3(1), (2017), p. 205.

102) Waste Management Incorporated v Mexico, ICSID Case No ARB(AF)/00/3 (hereinafter Waste Management v. Mexico
1), Award (30 April 2004), para. 98; Merrill and Ring Forestry L.P. v. Canada, ICSID Case No. UNCT/07/1, Award,
(31 March 2010), paras. 213;

103) Occidental Petroleum Corporation and Occidental Exploration and Production Company v. Republic of Ecuador, ICSID
Case No. ARB/06/11, Award (16 December 2011); CMS Gas Transmission Company v. Argentine Republic, ICSID
Case No ARB/01/8, Award (May 12, 2005), Sempra Energy International v. Argentina, ICSID Case No ARB/02/16,
Award, (18 September 2007).

104) Meredith Wilensky, “Potential Liability for Climate-Related Measures under the Trans-Pacific Partnership”, 45
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ISDS context the scope and requirements of legitimate expectation obligation have yet to be clearly
established. As well, arbitral trabunals have been siding with investors and subjecting the host states’
public policy measures to strong scrutinity. Therefore, in order to avoid potential interpretation of
FET under the CIL or international law to include protection of investors’ legitimate expectation,
states can provide an interpretive note to this standard that it does not include commitment to protect
investors’ legitimate expectations. Alternatively, FET provisions could explicitly state that the scope
of investors’ legitimate expectation does not include economic sectors, which have direct impact
to climate change adaptation and mitigation measures. This hypothesis could be argued by the recent
development in the KORUS FTA. Parties added, inter alia, an interpretative footnote to the FET
standard that the mere fact of treatment inconsistent with an investor’s expectations does not entail

a breach of the clause.105)

Overall, regarding whether FET standard limited to CIL is conductive to CCRMs it has been
commented that “there is no certainty as to whether a reference to the international minimum standard
leads a higher liability threshold”, and that “it is also questionable whether the aim of this policy
option to achieve a high but, at the same time, inflexible threshold for liability is conductive to
sustainable development across the board.”106) Therefore, states are well advice rather to define

the contents of FET standard and its relation to CCRMs, which is studied in the next section.

Environmental Law Reporter News & Analysis, (2014), pp. 70-73..

105) Protocol Between the Government of the United States of America and the Government of the Republic of Korea
amending the Free Trade Agreement between the United States of America and the Republic of Korea, 4(d) “4. For
greater certainty, the mere fact that a Party takes or fails to take an action that may be inconsistent with an investor’s
expectations does not constitute a breach of this Article, even if there is loss or damage to the covered investment as a
result.;”, published text of the agreement 03.09.2018.

106) Meredith Wilensky, “Potential Liability for Climate-Related Measures under the Trans-Pacific Partnership”, 45
Environmental Law Reporter News & Analysis, (2014), p. 73.
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Malcolm N. Shaw, International Law, 5th ed. (Cambridge: Cambridge University Press, 2003), pp.584-585; '=+2{ %EL]-JJ-
Ak EA EAof 3t F 2 (Convention on Certain Questions relating to the Conflict of Nationality Laws of 1930) &1z
“Zt=-2 A=) Jof whet 7k A4S FRIQIA] AR ekl bl A2% = “7iRle] B A& EAokal JleAd EH?JE
£ EAE 12719 ¥o] whet A lojof siekreka G,
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a7 1 %“101 AR Sl 2 10 91k olsh e ,Ichg,zh?%Lﬂﬂs e

52 AN, ATV ZFo] Mo P OoT Polsts FHL HAA e AFES BT

ﬂil?l’fi B4 IS 7|02 1 78S BASHA] 2 A S dEE F o= A}
, 2= o] I A oy & ol 4] ARESH= ‘alien’ 2= ‘non-national’,?) ‘foreign national’ 2}
2o THE 9l A Aolol] B A3 STelo 2 N stel ALgat,

2. 54

FH2 AR S 2 AR A ol 22 Mo g Zohfl= A ofm]Feh ) Mk el=el S
ozt stdl, A& 5 VIR VISR A A E B 2 AR I e Whe S she =
AE A= Ao &5 ojgh= o7k s A =t 1

ek, B FUH AL F
U SRS A oM = FHE YT =S TA e R
= %‘HE de] A3k o2 Bl 101D

Hho] mAEA ol A= LAg T =S 1 §ro 2 YR & AlFoe] 2X]E 7
7]‘“ 01 2 ‘expulsion’e] @& AF&-E| 31 9] © 1 12) ‘deportation’ = 0|2} H]|$=23F o|n| 2 AL H} 13)

i
WEW = Al 7] dibd 245 A3 st

5) "AF= =ylo] ofd 7219] 91Hof 3t 412, (Declaration on the human rights of individuals who are not nationals of the

country in which they live, Resolution adopted by the General Assembly on 13 December 1985, 0|3} ‘2]=+Q] QI HA A’ E

+ ‘UN Doc. A/RES/40/144’ 2 ) A1 2= “AF= =710] ofd 7HRIE ‘alien’ O & A SFAHA], “R}4lo] A7l 7719

=Tqlo] old B E 791”02 ]3It} “For the purposes of this Declaration, the term “alien” shall apply, with due regard to

qualifications made in subsequent articles, to any individual who is not a national of the State in which he or she is

present.”

oA e=lo] A&, AR T3t 7| BB O Z Vsshe (YT, A2E ARSE “Hievl=e] &S 7HR|A] ¢

2 A S Q=910 g2 FA3Sie); ul=t fojnl 9l &AW, (INA: Immigration and Nationality Act) A|101% (a) 3); ZHA

Q=919 A=} A% 9 wrgof st Hy (CESEDA: Code de l'entrée et du séjour des étrangers et du droit d'asile) L111-1

Z; =29 "9 U 929 AZ, AAESE 2 5o B3t HE (Gesetz iiber den Aufenthalt, die Erwerbstitigkeit und die

Integration von Auslindern im Bundesgebiet) AI2Z A|1%; Q& 'SA=T] D IR A (M A BE L O #E LGRS )

A2z A252] B 5 oo} ]l

7) oz a]7}el ¥H A (African Charter on Human and Peoples’ Rights) A|12% A4}, A5 Z=.

8) %%]%01 4, FEFO T ALA X (http:/stdweb2 korean.go.kr/search/List_dic.jsp).

9) S, A =0 A-E=1} A7l Hote] MetH o R thF = 'Ed=wH, ol 1 9 "=dL23t 11§ 5ol

W HE, TATATA AL 7172, FollAe ‘S ol &ol7F ARSEIA] 2 Sl

10) dAd, Adi<e, "=AHES, A19T (A& 4FGAE, 2017), 772-773H; AR 7G4l o| Q2w G, TA Y, ZTH(A & B
BAE 2010), 569H: “9J=19] -2 o =RloA AF=E wd A-S A Alot= BP0l o] -4, “o=Ql =4
of] 3t A (A==, A tiEka, 2005); A4, TAFAEZL, A8 (A& BFGAL, 2018), 865H 5

1) =i A2= A= ole} FARRE Ju| &2 ARESte 202 ofsfEt. o, Ajtrl, o]l BA}t -1 %‘%” = AlA
o|F 1529 & PAP(2018 12 16 AAY, https://www.yna.co.kr/view/AKR2018121603370000401 4] &-<21); A+
2, “u|Qknf =X} 22} 100Y - “BY A TR wrEsE SosjjoP™ (2018 129 179 AlA, https:/www.yna.co.kt/
view/ AKR20181217061800004?input=1195moj| A &<l) 5
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e A EAE ) Aol W2, expulsion S F717} AR £ elelolA Ale] el oz
WRES sl W w210 Fte) Ak BAE AHaR gololth 1910

ILCESQ A Z= ZF P S0l LAZ 2]=21¢] ‘expulsion’ol] tsle] 2|--ErhaL A, 2|22 (a)
oA “expulsion’s] TGN B W] JelemnEl Wyt A& Fashs Wl B
&) (formal act)’ B== ‘T 7}ol| HE: 753 3 9] (conduct attributable to a State)E A| A 3}+=4],17) thit
‘ol ' (extradition)tt ‘=74 (the non-admission of an alien to a State)& & 7| 4] A &] Ecta s},
LCZebe] B ol nh i, 4715 251 2Ashe] ol sl M)A ‘expulsion’s] A B F7} 7))
WS/l e HolAlE ACE nelth 1o

FHNEE JAH SR ofaf5t] St #HH RHES I AHE Ha) ok A AR

2008/115/ECE #r%31H 19 o] A A M9 ‘return'S A|37-2(third-country national)o] &A1=

d

(country of origin), <=7 (country of transit), = 1 ¥+2] A3 0 & Eo}7}= A2} (process)E A

12) =9l QAHAA A7, AFEFF A13x, 19519 "FH19] 2o T3t FeF (Convention relating to the Status of
Refugees) A32%, A33%, (F2AR}9] 290 3t F ek (Convention relating to the Status of Stateless Persons) A|3 1%,
1A 9 7|22 249 Hoof I3t FHFF (Convention for the Protection of Human Rights and Fundamental
Freedoms, 0|5} ‘R AAFL 02 ) A|7571 A A 1R 5 =

13) Jean-Marie Henckaerts, Mass Expulsion in Modern International Law and Practice (The Hague: Martinus Nijhoff
Publishers, 1995), p.5: ‘deportation’2 ZFUHH 802, ‘expulsion’ 2 ZA|H Fo|Z T A5 HE= A ZthE FHRA 2 Ayt
olgt7], PEBR I 28, , A9 (A2 WAL, 2004), 4261: “FH}(deportation)o] gk A E| A (expulsion)?} FJol &2 ALE-
Hu A=A R (exclusion)E E3ot= W2 H|E ARGE 7| & FHo); I A G AR Ao EF Erkt7g ) (Rome Statute of
the International Criminal Court) A|7Z % Q1= of T3t 9] 5}L}=& ‘deportation or forcible transfer of population’2 7%
3lt}; “deportation’S ‘expulsion order’?] A FQ& HAFsl= S35+ AT 9 Karl Doehring, “Aliens, expulsion and
deportation”, in Rudolf Bernhardt (ed.), Encyclopedia of Public International Law, Vol. 1 (1992), pp.109-112 Z}ZX].

14) Robert Jennings & Arthur Watts (eds.), Oppenheim's International Law, 9th ed., Vol. 1, Peace (Harlow: Longman, 1992),
p-945; Shigeru Oda, “The individual in international law”, in Serensen, M. (ed.), Manual of Public International Law,
Macmillan Press (1968), p.482.

15) Guy S. Goodwin-Gill, International Law and the Movement of Persons between States (Oxford: Clarendon Press, 1978),
p.201.

16) 47 FAHTAEL ‘expulsion’o] thet o] 2I3t o] a7t =Rl =7 Hro & WHE= 5719 3414 - 254 A0S X
A 4 o v g JUuAA E4s 7/ig A ekl A A3kt Henckaerts, supra note 13, pp.4-5].

17) “F7}oll A% 7ha3t B AR R = =elo] AF=S Tk I ollA Uehd Alf7=19] 9% (intention) & S5A 2

4= Q)& Aot Draft articles on the expulsion of aliens, with commentaries (2014), p.5. Article 20 tjst (4) F-E Z=]; o]9]|

oAl A E Y] =7t AL} BT =97 582 Zolth

7t A 7Hs e B E ] Yo 2T AJA] ILCZQE AQE ol A =7to] Jetl, 4 =7k 2=9le

FHA71E A PR H(private actors)2] PR =7F HAL Bt 2 & e HE skt Comments and

observations received from Governments, Expulsion of aliens, International Law Commission, Sixty-sixth session (5

May-6 June and 7 July-8 August 2014, ©]3} ‘UN Doc. A/CN.4/669° 2.2 °F3]), p.13(1]=), p.27(LAE &0} 5.

19) 9-JAg A (#£3]; directive) "2008/115/EC of the European Parliament and of the Council of 16 December 2008 on
common standards and procedures in Member States for returning illegally staying third-country nationals;(°]3} ‘EU
Directive 2008/115/EC’E )= FH 93]  o|AS7 B o & AFoh= A=Y F9& Hid= 3571235
ahglgt Aol ofo] W, SRS 20109 128 247K AW 258 97 ZAES Sof PR WAz Aok
S OJFof] ek A13% A4T FE-2 2011 124 249). AX P HAIAE TFEU A|79R(EHolW M|t 2= o
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3R HILE . =HEd 2=¢ £ o

Ae=A, 1 slele] A e|AHg upA|A) 9 Adelck. 3k of A olAe] ‘removal e
2 YR+ A (physical transportation)< 2] v] gk} 20) 3kH | 0] =
7141 ] removal & =7 oA 2]=?l e =2 31884 &

3, of
AT AR F €T T o Ul 245 o} 92t HEo® ofsHul 2 9] f13

%%&ﬂ%QEE;i%Lﬁﬂ%ﬂ%%%%3ﬁﬁvﬁ%fiﬂ%%mﬂ@ﬂﬁﬂw
Adsity, Z1E) AL Al o] SO V]33 A el = -
Bl e Al A i 53 AR WA] S ] of] whet A
WA FAES ey d Fartglone ‘TN AM s Xﬂﬂ Sh= Ao EFgsit. Uro}ﬂ, %761
HOoR WHes gtk 9219 12, o=l =9 A ofF-& F-3slh= & (order)
vk olye}, 2% (ransportation) 7 o] - FAstel= Zhg AP 9] Soll oA = S RkS
T =nh, T Nl W 28 g B Ee A JA s o] 24 - A e EjtEE Ao
= Aol =9 Aol felstet. vk, ej=Qlo] J=3]7FE ol §H A 0 2 AlFah=Al, dvht
AFstdeAls dE4 71ES A7 ol g2 2 7id Ao @A olM aLes}r] o] HrpaL B,
oj2lgh aLelE FHT], o FollM TR oHE mTF J ko g Sl o=l Y RS ¢
PG Hre 2 WE = I7ke] T4 9] e I7tel A& s F 9 2A,
= W AR B H'E A S AR ARgEtaLat g, S
=l o], 77F 9l Aot Al ] A, o=l AlFe] A Ao 7|2k, = v #H o gt
aole] R AL 52 247 4] ¢t o7 T3 ol 578 ‘expulsion’, ‘deportation’2 912
o g ‘FHFo g Hstal, 7159 ‘removal’, return’, ‘exile’ 52 ‘FHF Jd ) A 2 L X|5= A$-
Rk ‘ST o 2 W e, X}O] ol A= B¢ TAA NG 8 4F eldte] @] xAstaLAt gt 22
TS o] gl ol Aeshd, FHY o] WSl Sab= 22U 217t w oAl Hol It A
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20) & A2 A8E A 1golA, J L= ALH &= 71710] sl X] FUAY, ALE &= 717 Qo] =914 E2 A,
‘return decision’2 F 3 (enforce)st”] Y3t LE XA E Fslojof stral 7435kt

21) 8 U.S.C § 1229a (a) ZHZ.

22) ¥4, 3=t %?JEH’E]H*OﬂL AR 3 9]% % =7 gro 2 YRY= AR, ZAEAA46R), 24EHH6BR), &=
HAA67Z) 5ol =] YET, olE F F° 9 ool 7MY 7k A2 A E Aot} o] ZofA= TH=e] ey of
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Heh o= of tl7bAIu AR A4 ko] Alo]m, A - TAA] o)A F T Sl F Lol

4% Ael} ek B 2014, BEH IS o) 2 AAAE MER HES EA|o|ch 2029

m. =719 % ML IS oA

1. = =0 thet = xEe| SX 224

F7he SR AN f4] 58 BH o= 93] Fubo] U AHS WAL 5 k.20 o)
Qo] 9= 4l Al F AAL Ashe Trte] Ao FA 2 RE vheth 2) meha] S gt ¢l
ol o] 8 e A9l 3 E- e 918 5L 954
o & 7hao] a}n 28) o] o thahe] ZAlY o] A BeIshA] ehith ILCERFE o] ejd A olA, =7}
= 9)Felg A=re] x| (the right to expel)7} AT} "Bk 3R (132 A1), A
o] 918 = Ak ol A, “ARFATFRS FALE 3o gt 9] Fele] Y H 7] (reside) o] A
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23) ILCZE A9 B0l A, B3] A2 (a)9] “71o] A 7H5 8 AS) Fio] et w]gk o] o] 5 v 9}, o AEoh=
9] RRo] *9]31q) 342 ol W2 2] o]73ko] o] Eojo} Shrh L & Azl 4 m AR H oo} Frk HH o)
9 AE A&3THUN Doc. A/CN.4/669, p.12). ] 9] KEo] ‘9)Z2=Hk(disguised expulsion) FAETh L 3+ A]10
Zo 45¥)7, B719)] ow o} FAglo] 2JRele] 23k ZHAeke AL WA (private actors)e] B3t eI 279l 0
£ o]ojd 4= Qlitk= Aol L Hth= S A ESHATHUN Doc. A/CN.4/669, p.13).

24) AFAFF AN13% 5 F8 AARF2 YA 07 A F{oh= Y7 0] & sto] A HHE st o, 28T
HYE FAY B E AFct= A &0l A9 A= FEE o7ttt &, =19 ¥HelE §A Ageha s,
HPA| RojE|ojof & 7kE P - K5 AlgH+= =919 ti/do] RIEA] 344 Yo A& A2 ofyth

25) Q=919 A F7717L, A= AR Y, 717 I S Foto] =9S FHR A9y =7 A HofshA] ¢
Q=Ql g FHE A0l 5 5 FHE Foote bl 1T 4] gt AR A E E YEEHY] 68 of B, A=l 2
A Soll disiAls AR TAEAd 2=l F=79] 3HA: 20149 ILC 2=91 37 1829 SAHO R, (A9 =8,
AAheta, 2018. 8.) 5 17-67H F2-Z ZF6to] A7) vigheh

26) Guy S. Goodwin-Gill & Stefan Talmon (ed.), The Reality of International Law Essays in Honour of lan Brownlie (Oxford:
Oxford University Press, 1999), p.200; Shaw, supra note 4, p.737; David Fisher, Susan Martin and Andrew Schoenholtz,
“Chapter 6: Migration and Security in International Law”, T. Alexander Aleinikoff & Vincent Chetail eds., Migration and

e r

OE =

International Legal Norms (The Hague: T.M.C. Asser, 2003), p.87; Tally Kritzman-Amir, “International Migration Law in
the Current Legal and Political Reality: Review of Research Handbook on International Law and Migration”, Israel Law
Review, Volume 49, Issue 1 (Cambridge University Press; The Faculty of Law, The Hebrew University of Jerusalem, 2016.
2.), pp-132-133.

27) Shigeru Oda, supra note 14, p.482; Third report on the expulsion of aliens, by Mr. Maurice Kamto, Special Rapporteur (19
April 2007, o]a} ‘UN Doc. A/CN.4/581’2 <FA), p.114, para.12; Draft articles on the expulsion of aliens, with
commentaries (2014), p.6, Article 39]] T3k (1) 2.

28) TR 271 2=elo]7) Q1 9 A% QAL RS Seted ot Zre Agre M os FRsha 9.

29) CCPR General Comment No. 15, para.5.
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FHEe] FAA A 02 Z=re] it oy AR Sl 7ol ARt &, A2 2=l

ZFupoll 25 AT SIS AABAL, QO Fho) AH-E 2 FohAle etk 3059 45

T A3 B W ol whek o] o} 71 2ol oJsheT Zupo] o] Fof Ao} gheka sk, ILCk
= Adzol A g Aol ol whek o] Fo} A AE A5k AN WO T Aol AT e

FHE AS a7 wpFolt}.30 o] 5 FA ol o] W& IS AR sk Aolth.3 o] A d o

30) A=l9] 24po] 7HsEHA] of Hoj Tfslo] =0)7} QoL of 7| A ol g Ak,

31) Daniel Kanstroom, “Deportation as a Global Phenomenon: Reflections on the ILC Draft Articles on the Expulsion of
Aliens”, Harvard Human Rights Journal, Vol. 30. (2017), pp.50-51.

32) A3x: “FHAOZ o] ;Feke] FA F9 ¢hofl A= =S Hol wht o] ol Aol SNt 11 JHorRE 2t
g 5 qlon, B3t I7IRtEA E7Fajsto] @8] Q5= A5 AlQjsta AH4A19] 7)) witioh= o] f-& A
3 9l 7] B 11 7]30] B8] A We W Ei B40] Abgo] 4419 AFAS AAHA SH Alo] 3185 ojof s,
2 9J5to] Qo] 713 B Al o)A T2 Abgro] 112 Hhelshe o] A Eeh”

33) CCPR General Comment No. 15, para.10; Won Kidane, “Procedural Due Process in the Expulsion of Aliens under

m
o
o
U
>
o

International, United States, and European Union Law: A comparative Analysis”, Emory International Law Review, Vol.
27 2013), 2982 9] 3L “PHH 02 AFolE AFAL ke v Wo] whE AHS 7ol IR WA Pale
BAste 5 =9 3 s E 7HA] # 4 7|&(several minimum standards)& A|A|5H= 270l 2} H7HeITt.

34) ILCZRt 4Rt TPl A A/ =7He ol thet %7ke] S HEs] ®@sH7| floto] ILCESE A4z ‘=7F7h 3 2
He 5% & Qe $UT FAUS BAL Bart Ak AHIE SFATHUN Doc. AICN.4/669, pp.15-16, AAHHFE
EEEEN

35) &8, £%Z B0to] 7Hs0] 49 AR 2AE AR o= ik A9A AAZR FHAAF Y} ATE7HEA A1z

282, T3 & A (public order)E 95t T Q5AY =7[QHE (national security)S o]f-2 $F 7320 &= FHsh 4= 3l

ohaL A ste], S5 AFE & EollA Algtelth

SHH, ILCZQF2 o] &gt ‘¥ &4 97 (the requirement for conformity with law)o] @]=+9lo] TFHA 0 & A Fo}aL Q=R
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SRS Aot d2fol] whet 2 skA ek ek Al AF ollM = o] 'l A
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CEAE ST e19] 9], Ao VS 93 o] AAE 7S 1eishel] 2191492 (good faith)

ek
3}31 g 2] (reasonably) ©.% 7} s]ojo} St} o]i= Fo] kel AL 2AE H7heHe LukA
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37) Draft articles on the expulsion of aliens, with commentaries (2014), pp.7-8, Article 49| st (6), (7) & % pp.9-10,
Article 59 tjgt (3) £4&; UN Doc. A/CN.4/669, pp.12-13, 16, F=+2] 9JA =,

38) Draft articles on the expulsion of'aliens with commentaries (2014), p.8, Article 40 o gt (6) F&.

39) Ibid., pp.9-10, Article 59] T3t (4) B-&; ICJ= Ahmadou Sadio Diallo AZA0|A, A WUFE5}=9] 1 ZXo] 11 AAZ
21835 AYst Hrlo g 225 Ao 0]-1,4_ A& A A8 = stHTH Case concerning Ahmadou Sadio Diallo, (Republic of
Guinea v. Democratic Republic of the Congo), Judgment (30 November 2010), p.34, para.82.].

40) Article 5 Grounds for expulsion
4. A State shall not expel an alien on a ground that is contrary to its obligations under international law.

41) Case concerning Ahmadou Sadio Diallo, (Republic of Guinea v. Democratic Republic of the Congo), Judgment (30
November 2010), p.28, paras.64-65.(http://www.icj-cij.org/files/case-related/103/103-20101130-JUD-01-00-EN.pdf of 4]
2ql)

42) UN Doc. A/67/10, p.12.

43) FupoK(Mr. Galea)= =9l F1 FA7F oWl FH A AS 2t =710 T3 = oA =919 Az Atole] A4
o FHL 2] S ol FART sPRA, 15l Zupe] AR AV} BEAA E F7lokuo] ARHECT ¥ 4 it
3 FASFHEHUN Doc. A/C.6/67/SR.19, para.86). TSt ZaFA(Ms. Belliard)= ILC A13]% 291 A|522] 0| 2j=2l
o B A[E FF AHolA AlQdsts 2oz AFd 4= U= Holl it &2 FAI P Th(para.98).
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& ’(compulsion) 9} ‘2] & (intention) & £ =1}, HF o'+ A2

=, , = AdH ez o=elo] AlF Il A
= A JoleHE ddE & 5 = RS Avista, S Bl =7t =9l A Fskele
58 F2 Ae DRt S) wE, FA | wh= ¢ 23l weh ARl o] S =Tl AEE < e
AUA o= ILC F7HH ) b A 27 ol whe} feghvhar sh=t) 40) o] A KA 9752 »i9|7}
A 2E oAx7} Q= Aol Abdolnt

ol

rir
.

O

A5 571 ILCESEe] S T2 o tshe] ¥4 oS AAEF AT, K712 227}
SHA] EThAL A7 ZQbo] thf= 1 A= =7k 32188 ¢ (formal act) ol =gt - 87} Qo
A 13FE A 4 B 8A3E ATISEAL® o g o] B ollzte] Zh AL A & &

=]

rir

FAH 2 ol e A2E o, 18-S Aeshe, A 252 Felsh] 9Jshel wEol At
FF WSO FUY FED o7k Uk AHHe Aolth ) el w4 Folw PPy

HAeEE oAA7} Q= Ao] dEE=|, F AR 7S] AR 7|2 g}
Ol E Al A8 Foll T HE N WE STV EE A ARE BA, L BT =
A71E B BAA} B o2 (B8l YIS 227 =3 Wi 258 149 o' = Akal vk (EH
A132 A3, TR B 3 - A5 =RIZ 2 At the A= A B AT 3 22 93-S 3k
(FH A3z A2, 9l E2 AR7IRbe] R Ho =S W o7 A3 =mIS=2 A B A
ot As Al A Yk, 2 BT 5= H A o]F dAg 713 bell AEst=E gekA| ¢

44) R 0] F- 2 TA 5 FUPE] LR 25 AL 2A0) e AL ARe] PRAIA 2l el ko] ah: 20144
ILC 9}=e) %‘—“J AL 302, (A, QAL 2015, 5) 3911119 S8 Hesiol 247] sk

45) Draft articles on the expulsion of aliens, with commentaries (2014), pp.17-18, Article 100 T3t (4)-(6) F-&

46) Ibid., Article 100] tist (6) F-&

47) gF2(UN Doc. A/CN.4/669, p.28).

48) 1l =H(Jbid., p.29); SAEoHp.27).

49) A=(Ibid., p.28).
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3 9] =3 AAISHAL ok, FH AT Sk o] AFAIZIE AFehe T Al132 A3E 5 I R1
} =)

5ol 73 wiRE] 14U oul’ o] T2 AR HFlEe] 7 BAS HE SR oF7t

QTR AT} ALY T AL W 3 Aol ERRThE, B AR T ARl olwa £
£ AUPE O o2 WAT 5 glone, FAE Aehn A% A SHEA, o A5z Al3%
whet 23 ol gl AW ATLE S5k 2ol A5 AT T PEEFo] FTAEY /124
2 A=A o EAE Ao, T ZF e D FAS A 187158 BET F27]Y
of Q15 TS AV 5171 913 £ H Hloleh SHAM HTAFe] AR ) 455 HeshA) 2
ok PR AT CH R o1 ), 52 T T A Al A AL WASHE W) 28 o5l
ZRAN T8 Pt EEG| theto], |TT 2 A WA A4S FAsE
Aol okuet 8171717k2 AlGa Aol Btk A 52 Sol 75 AgAad o] 452 Y5t
A epecha A AT E ) 2). 5 o] A% o4 Frh) SlEele] BUAFE §I3HA) o el

493l & f3 ol hFeTha 2 o7k glet.
Xj|

2 3
2393} A2 Fo}o 9l2lo] thak hgte] A, ol #el A o] G2 02 v
& ol4r2 F3ka ek, o] 2I3ke] o|5iele] BHAFE WA JAlsHE Ae BE Fvhe] FYT

SISl PN 13 FRIFLE W A oI, ATl M BAR NS BT, T

50) FMANTA 2016. 3. 31. 2014301367, Wal| Q 28-14F, 471, 480-487H.

51) A2B5RAY e A HA Y 58 O A=FRATEAA 122 A1) WE AL 2= AQdith= oS 2F 5.9] o]
L suto] sigot= AMTE AR Aol 18 s R o R Aot vhof whEt AP 7B FoA tE A B A
o290 HAH L AFT 4= Qlrt. <4 B>
@ A1) E FAZER] A B AFYA A
A 182912 A|13to] whet A7 7|7t Foll= 238 =

94 RS} ofU gt
52) AMAA 2011. 9. 29. 2007310835, W Q 23-24}, 623, 642-6437.
53) A4 2011, 9.29. 200931351, el Q 23-24F, 659, 671-673 .

g A8z WE 717k Foll= A er 358 20T 5 gl
Tk 4= Qlok. oieh, A1 Al22) AR AMY Es AR AR
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& BHUAF 2Tl et 2 ol o)A 2212 Fahehe] FHA 02
FEshs Aa1e] Aol FAY e SJske] AGFEHE TS ol Eo)]

F o =ldAE A, AA 9] b A RS A, rEsAgs TS A,
A, 2PERER] ek-s A E] Fo] BAE oo gk
ILCERF A132 A5 "FHke] tdo] B B o=l FH g o] BE WA Ql=x o=
& 255kt vt ehar Az, A28k 1 9] 59l o] XSt F Al H
of S &S A7t ok e St 9] Al1Eke Aok 2102 Aol A 7t
> 2, Q% o] A0 BE QIZHIA WAl E &4 08 RtolEofiiv= A& 3]
ghe} 59 e, ‘S g o] BE Aol x e w5 B8k, 9 A 1 & FAgollx] 0 =4
Il o] A AR oF = A& =S, A2 ILCEbol| AA| =] A] ¢b-2 A e]e} afo] A A
s B A2 ILCE b A o=l Wl 23 A 82 Al v]ato] BtEA ¥ T8
o° 2 olgf| EojA &= oF Hrhi= & A ¥} 55

& & F A5 (vulnerable persons) ol t gk 274 tf-¢- F 8 AJ ol F&-3}aL Qltt. A|15

=
@?.
2 P
rlo
(o]

Z AEe Skl vl obE, =90, Aol ol 1alsk of A, 1 ute] HeFAI S 19} 2ol Al F
159 FHeFd (vulnerabilities) S 24317 aLefdho] -5 B & ¥|ofof gkr} "2}al sfar, A28

53], F td obsell Bk B A9l oM, obE el A9 o] o] p-AlH o e Fofok Firt e}

Qlt}. ICJ+= Ahmadou Sadio Diallo AR oA, ‘B] 17 A o] 1L =F&-Z Q] )¢ F A7} & A
= o]

ol BE F7H PEsh QukEA 95 e] shtehs v o) 2le] oj7} girka st 9] A
1727k helstar Qs S, 2SS Ul QLE Ao AV F8 7 9 e Ae] 7} el A= 73
3 Tk 317] ofel g, AAIA BE | FeSH) B GAH DES T W2 WA AL

54) Draft articles on the expulsion of aliens, with commentaries (2014), p.19, Article 130] tfgt (1), (2) F-

55) Ibid., pp.19-20, Article 13°] T3t (3) F-&

56) Case concerning Ahmadou Sadio Diallo, (Republic of Guinea v. Democratic Republic of the Congo), Judgment (30 November
2010), p.36, para.87.
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Al o] bR A Hoghs ]oh dste] 8 ol d 2=l 7 A T 85 T
oZI}, T2 A o] EAH ARE ARl 7 T A KR Q0w =7k o=l ek &
w 18] AE ghstr] ffshe] FEshs Al R sly] whitol 58] HE7E d et of o thafA]

1) A4

7V} o)l %}71 e T EAE Ak sle g S o) &9 mi7hx] AAE
AlZbo] &g Hi}, i W ido] A H Fol| = o e =}lo] E=& A e A s glar, L
1 =7P} e %-‘4 o2 1 W7 el AP 2AY S gk, oA 2l=elel et
Fr o] & E 7 7HA|, B 84 o] F A E 71 7kA] 1) AWS BHasky] $jate] o Fele U
& F7hol §X (BB 497t Yk o FAPEAAPE 227k o A, A o] A-5-5 vhekala o
Zdel|M e GAPdab FEEAY A3 Haits A AdF

o
o
ok
F¥~
2
=
—d
ﬂJ
=
o
o
2
o
41

Zb O o130l TR AP 7IRe] Beke AA A EE WAL TR G, 0 Aol
23R o] 24 gol o] BE Lhrix] o]5e) £ Batehs 37)71ekol ofste] n]aLd zho]
97 gL, 1 71eke) Aol Wl R EE FHA Fwe] A AFE A
A o] A A wen}, 2] Af8 Aefal 2ol H FFo] o] o)2 $1%o] Zr).

AA o] A= I F /A Bt A F He=
3 FHago|y W uj2 P 7|He] U

=AY ?ﬂ%ﬂﬂ g TEY YR = (arbitrary detention) 2.2 ¥H38}a}a gt} =z}
o Faoll s s Al o= T AR 5, AR FFolR, Ta e B, 713, A, A5
& THH = efsto] At ATk Aoz A TEA A A o2 AZH Y T
B A =rhaL ahe] A o] ARE B2E A 2 AT S wEba] i g o=l o

A oj

i
=
f

57) CCPR General Comment No. 20, paras.4-5.
58) AT AOZ AT “HE AR A4 9] AHrek QbAol| tigt W& 7HTh FEA] A H 07 A RE(arrest) e
FHdetention)5] 4 gH=T}. ol S+ TE W02 Ak ol W Axjo] w2 oh Sk 1 A4S vrEgehA] eherh”
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T ol whEt B E = ek 59 ATtk e
Azl #eto]) 2 gk a7} A L& Fikst=
T ot 2kaL gl Qi 00 FAAPE A #H A (1C) =
9% A1}, Al2gko] PAL Hatoll Fgkate] 2-&-5= Zlo] ofyH, =& A7 °ﬂ°3°ﬂ/\1
X = A (forcible removal) 7 22 Y HAF 2 A Al 2 whehe] x| x Zq%%@
o1 3}t 0 AF-AFF Al9F S Fx3fe] vpH H ILCERSH A19% Al1F ()= 62 “FH-S 57
= 9l 7ol Fae BEH o7 Ao Ho]ojA = oF Eth(shall not be arbitrary) "2kl 3
FH g =l a2 AP 7] #o glo] JHAIEE Ae7F B, AP %Oﬂﬂ sickaL
sho] o] TuEE Ao Rl Ao 2 e AL oyt ATtk sl 3 i =3l o
TE 2ol FUTEAE A DAl Al H= 752 L AAE A ol & 4 glov,
’8}ol v]F=0] gte]& o] l(reasonable), 23} (necessary), H] &2 o] 2= (proportionate) A4 S
2 AQgstE oot s, 75 22t =l e] AlAA -G A1A] 207l ml A= S aLefste{of
Skoba Bopo) 64 ohgk A--A ek Y3 = f‘fy%?:ﬁ”(administrative detention or internment)-2

D>
j=n
8
()
o
Q
c
wn
o
o
O
O
=
5
_,_4
A
=
_>.:
Qi
:\
_\_4 e
rr Ow :U |
é

=
gt al sk Sict. ﬂo’*}%&ﬁ/ﬂ% T2 Aol AAl], AR HolaL, 1145 A¥ =
I}, et S~k (alternative measures) 0. 2= o]of] thx & = glvk= AS Y= dQU) i, ++
J17ko] Lol A2 Q1% B A3 7121 AEa 6

S8, ARG ATEAOZE A1FE LT 1, MO 2 A AL} Dol 2 A e TRE Ao

Taoll e 7Hs Aol =00 AT eF ] A 3= A T o 2 A7 AR 9 A Apol Fatehe

59) CCPR General Comment No. 35, para.3: A|92°] B3 iAol =13 Wel-URlAIHR}, o]F 154, FE2A %} 5ol dE]
k= chy st

60) CCPR General Comment No. 15, para.9; S+, CCPR General Comment No. 35, paras.2, 40| k2, 9] 1#-9F A|9% 0
A A23ke] AR B} A3 HH Fo) 7 A - FFH (arrested or detained on a criminal charge) 7390 Z-& %= Zo]A|
dl 71 Q9] BB E35] A4 (the legality of detention)o] 71785F= ‘Ao S P’ I3 AISH glo] A& HEgst
B Aol A8k

61) Case concerning Ahmadou Sadio Diallo, (Republic of Guinea v. Democratic Republic of the Congo), Judgment (30 November
2010), p.33, para.77. (http://www.icj-cij.org/files/case-related/103/103-20101130-JUD-01-00-EN.pdf o] 4] Z+91)

62) E3], Draft articles on the expulsion of aliens, with commentaries (2014), pp.25-26, Article 199 T3t (2) & 2%,

63) Article 19 Detention of an alien for the purpose of expulsion
1. (a) The detention of an alien for the purpose of expulsion shall not be arbitrary nor punitive in nature.

64) CCPR General Comment No. 35, para.l8. Eﬁ] Z0F g4} @J=Qlo] ofsolztd 1 EAZF F ok (vulnerability)S 7ets)
of, 2 T FEoRA, 2He Hd 7|3t koA Al@E ofof 5h, -5 713t} 2710 obFollAl F[Hgt o] jo] He
3o g2 v#HE darl ok Bkt

65) 1bid., para.15.

66) “HO2 T AFY D ARP oA W= ¥ o EL AT BAH oju]o] W E 0|2}y ofshEich mebA] B 2o o] B
S “HESHO AL AYst Ao 7 o]t Manfred Nowak, U.N. Covenant on Civil and Political Rights: CCPR
Commentary (Kehl: N.p.Engel, 1993), pp.171-172].
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Teolgt FATLE, T TEE TAA R uga] HokS ul, F-4 4 (inappropriateness), 778 €]
(injustice), d|&71a7d 2 A A=} 2] H A (lack of predictability and due process of law) &} 22 74|
E 7Hx] 7=, @2l (reasonableness), E 8 A (necessity), B] &4 (proportionality)-& A &gt -5 0]
21 ko) o]kt bl o Al7} ULk SRIEE S olBkolAE S i sl o] el H P
o= v & Qe AYA e e deed,

3) 24 915 A1 S ZAA Yol AL

BAdoz S oy ARl FEE 3 Bl #4HYAA, SAE o5 AAl A=A
To] AE Bushy] 18 Ao, S BA 0w A Eolo} g, oA, JFlolA nEL
F7) 918 FE Qo) 3 A4 EE 1 Fao] obd thE BH o AP EojAl F Hrk

G, l5elo] ha F4 eel 1 7hs o] EAlsiok Atk o), F4 i 9159l E vl
U W B gl A9, 2 9 A 19

+ % gith 69 aRld|E o] A% AlaEchH
oliz ke Tl AFUTHE H7HE W] ofelg AoIT GRS A9 A3 (b 3
A T

1o] oyl 7, A5 Ko 77

FH O = FEE A GE 502 Al Eojopatng I8 HEE Ay Adnks A3
2o A3 ot "ok, whhA] gl e alelAl 2 - = 58 FHsk AV 2 - ek 918t
ZAE T F ok ILCEF Al19% Al1d ()F FHE H5HR 3= o5 Fa2 JHHo R
(punitive) o] F) x4 F HTF AL WAk} 71

A, ILCEQE A19Z A1 (b)= T 5402 758 =902 o9l A& Al eJsh A

67) CCPR General Comment No. 35, paras.12, 18; /49, “3t79] ZFoJ Ao 3t A+ — 990l AH9)H 17 AR 159 &2t
oPIA| A E SAHLR-", TS, AU AZ (He: I sk 4, 2016. 3.), 37-40H .

68) ILCxRt #1222 A1) w2, 3 ti4f =9l “SAH whet Faf &= Torad 277 e F& =0l 11 9
=7k Ee 3= 840wt I8 WoksolaAt she w7 R FHEEHE, 19 A4S Sl 7R o]l Y 1
¥l ToRt BAZ 118 MolE AR 71 9k 97t 18 4 9int.

69) CCPR General Comment No. 35, para.18.

70) Article 19 Detention of an alien for the purpose of expulsion
3. (b) Subject to paragraph 2, detention for the purpose of expulsion shall end when the expulsion cannot be carried out,
except where the reasons are attributable to the alien concerned.

ol & ‘T 2L AL = gl Hl Wit Hdol Y=elolA At AL FEE 4 Ak = FHAE s s o "ok
=, f=RlolA HF £l digt Aol AE e H=gt 7|13F (excessive duration) F-F5h= A SAEHHDraft articles on
the expulsion of aliens, with commentaries (2014), p.27, Article 19 T3t (8) &

71) supra note 63.
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3R HILE . =HEd 2=¢ £ o

uheks ¥ 5hebe g A ke 2ke) ] wofof shvt A gt gk}, o] g o] HAAIE, AlFTo] 5
HF 7] 9]=o] o] =8-S Q)3 AJAS Wk whE wlEEle]of Stk AL ol FHAES 83)
= A o8 F ot AR} EA F831A] ghotof stk o2 o3 %E}.m Cheh, AR =

FU U 7S A} e 88k v AL ksl o] 9lA] etk 5o 2

T3 Aot ofFelo] viE e 1) a@s}z<appropriate>, 9143 2] (sanitary) o] o] o} §hC}.79) o]3=
o] FA14 0 2 gherE|o]o} & Ao},

ox
D)
O
A
2
ofX
=]
A
o
DX
ox
ru {
o
o
ol
&
m

5) F=°] {x3t 717 ALEHE= ¥
ILCESE A192 A28 (a)e=, 75 7IKFE 7% HAS st Feld o= H Q38 (reasonably
necessary) 7|t Q.2 A|gkE|ofo} a1, ‘T =gl 713  (excessive duration) T & A EThaL 114 g
o} 7 ge|H o2 FQagh 7|3Fo] o] = JERIX &= dEH 2 waly] o] YRR, AT He Q14 - &
2 2 gbol thgh o] ofef) 1 A7 o] AR A A A= AL A eF2A], T A o] YP-& flste] o] &
T o= FAIAE AR S AAH AL Q=R 3 =S oled oA = =Tkt | e A
At Y=L YA 5 TAHoE mA Fek
o

k-
& 08 e AR oA el S 1)

TSR "t %*15} A A= =] AT, dF F7h= T (excessive) o2z 0] =]
g 9lon g ‘T8 (indefinite) O 2 0] & FA31= Zo] sl o AL A A5 A6 A=
< =R Sl Lﬂrﬁ} olw] 7= 713k& AgrskaL gl=uk, mA o] 75 713be] eke ARt
< ol 7 flvk= F A9 w4 A& Uebleh.7) gt o] 5 =7He o718 Aok =7} 33
e TP Hol= Frao] TR A H M= ¢F "z Aol tisi M= Tofshs Ao ® Helt

FAGN 7 F(UNHCR = 95 Al #-de 548 2487 flste] o=els FrIeh +
+ (indefinite detention) 3= 212 = A AAY 2 ol|A] Apo] 2 5 ol2h A& WshA] Xdvhar

A, T2 717he W a g We) o AaEolol 31, 2] A M-S u) Sls|AE el A
2re = o2 Haclor frha Bekeh

72) Draft articles on the expulsion of aliens, with commentaries (2014), pp.25-26, Atrticle 19 T3t (4) F-=.
73) ILCZRF St ol A L& AA| ol A +FApete] £e]7} of 22 4 Atk %215 E skl /futths ILC2SH A
192 A1F (b)o]l 7Fsdt S AYsHAIL FgstHnt. vl=olu G52 A= ©]2 H|S5IHH(UN Doc. A/CN.4/669,

pp-38-43).

74) CCPR General Comment No. 35, para.18.

75) Article 19 Detention of an alien for the purpose of expulsion
2. (a) The duration of the detention shall be limited to such period of time as is reasonably necessary for the expulsion to be
carried out. All detention of excessive duration is prohibited.

76) UN. Doc. A/CN.4/669, p.38(ZiHtch).

77) Ibid., p.42(F=).
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$HA, ILCZ&RE A9 A27 (b= 77 71RF 72 M e AP A AAKjudicial review) & 8k
7t 17 gheko] ARl Alxke)
T I RERC
ILCESYo| 3 717 A AA o] T4 2 H Yo & -4 A] o AL o]of thk A o] ¥ o] A
A gehatgre] ol 45k Zhae] oe] S F Ao R Helr)sy

TR, B3 AR A A3 *177}%](%1]515),8 1 4749 19 A7 63
20 w8 9 5tele] Ag Sus)y] slate] YA Faol 18 FAGHE WE Aws} FEH 3
o oA 2919 wal A s 5 Zl:“‘séx]'ﬂ' AR FAE ) B, olig A4 A AL
a3, B = A o7 it S =els BAE A A A7HA = O AR 0] HE Al7HA

wohe AlEe & Q8

FAEA A7 A7HA o] BE = 713Eo] 1092 AlghE o] QlaL F-5o] gk Z-9-of] &atof 1095 =
B4 gb 18] ol 2 Aelet Vs ke, ZAIE A H A 99 Bst 7 o] 1 Hol
A Qa1 g2 B 7]7ho] 370 H

2 wolt}. weby Fabe) WaE 219 A4 ]

Fol A 2A17F Atk 53], =i AAE A WE S T2 Aol Bl o 27 Y=ol
ARBE S A2 S8 5 gl gus
(A632 A47), = F=ro] Aoz FAskaL v}, AAlE 7 o] Abdd
O A% FEE AN B BATE A 2EH Puoln, AH4lo] Base

8

T =2 X H
B e AS 3T 7 Sls W7HA Re Aol Hodd ¢ Q=5 9f

b
s
2
o
EI

O o e

ol
M

Ei

H]

78) UNHCR, Guidelines on the Applicable Criteria and Standards relating to the Detention of Asylum-Seekers and Alternatives to
Detention (2012), p.26, paras.44-46. (http://www.unhcr.org/refworld/docid/503489533b8.html Z+%; 2019. 1. 17. EQJ)

79) Article 19 Detention of an alien for the purpose of expulsion
2. (b) The extension of the duration of the detention may be decided upon only by a court or, subject to judicial review, by
another competent authority.

80) Draft articles on the expulsion of aliens, with commentaries (2014), p.27, Article 19 T3t (7) &

81) AR F7h= Sulee] whe ARo] Sahs YTl T3 717 RS Yol Fsiehs oA AT JItHUN
Doc. A/CN.4/669, pp.38, 41, 43, #7]of| - 7fch- §=- 0| =] 9] A).

82) A=Y Ad6x A1l std, AFEA=- A=AWA Y F2 2 29 ol o] A7t e =ele Hid=
FG Hro s WEE & Q= ol & “FAIE A S sk, kA FERt S Ad el 23k 4 Qloh

83) AISIZ(HT) D EYFTe)FRLL I3l0] A462 419 7 5] of = hipo] sk o4 wet At o]} 9
SFSAG ERT Geizt 0w AME YR 9ER1T Y] OB R E BIYYAS el 1 9212 85T 4 Ytk

84) AGZAAHATHEEL L 0] 25 D BElA) O AFEA AFATA ] 4L AAHAYH S WL A4S of A
UK B TEE vSkR S0) ALgm 24 g dro R S99 4 glow $3 4 AL WK 15 BEA M0 BE
& % 9et.

85) THRI 2001. 10.26. 4151 99t}68829 FHle] ofstnl, ZUekeld] Al632 A 19o] W2 B3 o] AU At =
A 9 AZHE RS 7ML QA AR oIk SRl U USlE B o BEw g AdKons Tt thEgle] &

%7 Qthe 222 ARl QITh(E7Fol WY 3] 2005. 5. 23. 047101139, 047171131043 Z24).
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AN, BE7I7ke] A e B A I GA A W B R R $s17h B 5 gl v
YA 02 B ) P /RS A ehe A} o, 374tk Mg he] 2012 53}
o HE 714 AYFES R} rhse] g 4 52 Fol, AUt dETS FHoletn 24
SHATHOR )7 50 F712 |5 5 g TR Bl i 2 35 Fiwt, 9] Ao v
A AR A 5P AL 9da A R P ague Fae Jloleks v b5t

6) AHHA AA EE A71AA AR E 7ol AT HA ¥ 3¢

7 A= AolAl 7-5of AR ool thgk AP A A Audicial review) & & H 2] oh 5o
thE A714 A E(re-evaluation) & 7-& A7} G0 4 oF Tt 87 ILCZQH2 A 57 23t 2o,
A9z A27 (h)ollA 7= 717 A3} drdste] Apg A Al Hade rgstal qlvhss 7ad
H S A Faol e A ES 7 At ddsen 1
7] faiM=, 3Rt doles 5 Sl Aotz 223 delo] EA7F SA = ofok s, 4wt
137} 2w ofof & Adn} 89 ApA G AFke A A FE A F=8

thek o] oA A7} A H ol l=Hl(E d=dey
,A632 A6F), M2 =ele] U= Hel B AR B d P4 Tt B 7ol
2, oAl A Ve WAl B Aes Holv AN e He= A Al

st
‘(judicial review) 2 K. 7]ollx= 7] F3ltt, 90 thuk, th o =912 At A 4F HAE BS 279
=

o,
oj
=2
-
altl
lo,
2
%
oX,

[o
v
—m
=
do

=

@ N o o oo
o
A
i
o
A
s
AC)
o rr
2 N
rlr
L
4
e
o
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A

-

2~
i
oX,
o
v
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&
0,
(o
o
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E)
A
Al
)
L
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i
=)
rlr
>
i
2
o>
=
o,
N
olr
oX,
o,
e
A
0
=

=
, ILCZSE #1922 A3F ()= FH thd =2 F52 HA™EZ 442 (the non-punitive
nature)& &3, o=l FH U dAle] Fa2 AE (regular review) ¥ o] o} gt} al 4
AR 9V ILCEREE o] & HES 7|99 A o talA = HAIeHA] &ttt b= S =deHe F
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6) FAO7} et HuA o= 4Fd 2 gl digt Bi14(20031d), oI/ g 3} AzFdo] theh 1A (20084), 4|Fd2] FH A
2 A Hoof tigh Bk (2012), ARQEE e Algado] tigh Ealx(2013), 559 do] tigh 1A (20179) &
o] Sltt.

162 © H32



H3E M2UE . AR S5 S0 Uigh ofZ2Het A+

Intellectual Property Organization, WIPO) 9|4 &= o] 2]k &4 o] 58 43S 212]3}al ‘Global Challenge’
Ajoln] 274, 7158 EAlsh S AGFEAS 30 FA o] Eeha g ork AT P
W3] 28] =) B e el Ha) A ol ob4 WA ek Aujolch B3] Fe] A5
Hepol ek 17 A2 Fohiy] ol Szl

T 2 R ol el o) Wa e o AP FAGHste] BE W HL A
B, 55 A5 A st o]2lgh LA oA A

NSRS BT S ole
ol ekt S5 e] 17 Bk, olojd ek Fo] S Eal AFAL
S

SRR B 9
s SAE7} AL 5 Qi %H 4 QT ek R FE] A Aol g 0
& 5 U=E TRIPS B FA4 714 551F, o] )3 Fok 2o WAUZE BE3H= ek A
aharA gt
I. 435 IASHY 7/id | 24
1. Hgd

D AFA Mg EA

Ao Mde 2oS T3l WA g 712 o2 AjA 1l A (Universal Declaration of
Human Rights)®} A}s]@FekollA ARSI o, A|F1d 2 AXH Felo] &3+ =A<
(International Covenant on Civil and Political Rights, ©]3} A 712F), 2% 2 534S 3t 2 &
A2 of] #3F =4 Z2F(International Treaty on Plant Genetic Resources for Food and Agriculture,

o8} TTPGRFA), A Q1= ka3t =A| 717 9] 4] %OHH HAsHaL v}, xR S 14

AR 2520 Aol e Vel S Eaem glot TAA o o] gL EikaiA
Qo m, ol F AL3| AT A1z 2] A Shoaeh] i A 235 A8 A8

_O.
A A9e TP DG 2AE AT A4 Tk 978 TR

7) UN. Economic and Social Council, The right to food: Report by the Special Rapporteur on the right to food, Mr. Jean
Ziegler, submitted in accordance with Commission on Human Rights resolution 2000/10, E/CN.4/2001/53 (7 February
2001), para.35.

8) ArRl At AlllE
1. o] FFoFe] GARE-Z HE Abgo] A et A%
o} JLdxAE A&A o2 /AT EHE 7
29| 247l F4S sk, 1 Ee
2. o] 5pof] AR TlofzEle) ofolets
ol MRS gI3te] TAIA AL L ks

(@ 3He71% A4 32 BB, ool Bk U2

g

>

B 235t AR 7S SRt Agt BErES FE d
5] o)

|
e
o

N
a rlr 1o

o 2% Feich
28 AL, UKo Bt FAYAL Folo]

il

]
it
8
o
2> e
ot froro N
_O|L
N
(]
iy
) OL‘

mE
fo
rO]l
BT
i
i)
=
N

i)

of tigt A4 HFskal, AAAeE 7 A&z /sl of

H3s © 163



9, FANE oA B A Ao G FA2 P4, Q1me} Ao 53] S0 Sl
N2 927} of el g 33 oM ol the H2dthel WAS 91) Hebdshao] Ao Aol #
3 o¥, Eo] v ol et Ak, Auh A Fokol ek F7h 5 FAIA wHFE 4%

3 LA A1Z7EI A, A A kel ofe F7b L w1 2A A T FE] 844 1
Boll W G A2FT R AAY, TRGA G, FA G A A ol B 2okt FolA] A
& nAsha gleh.y) AL Ae) e mAke) Sle wIzkle] AH Aol G AIATF
& ARe) SRR ALG S 2e FAFHI Q10 el AuukE ek A1 e o g A ol

W0 2 mIZkele] Zjobabd B SlolE At 4 AL G BHA - FAE - IS -
J

rir

rlr
= 1>
qm of

>,
S
o
[
ol
zjl
>,
i
"
N
>,
i
Olﬂ o
o
ot
:m
K=
o
o
offt
4z
oo
)
ol
rlr
Y,
o
il
N
ol
R
0,
v
[
)
AW
Y
o oo
U

2
ok
R

=
o= N olehs §o18 AHgaha A ehor, W] FEko 24 Hgkelel thet JlolE 7
A

o
iy
S
BN
12
=2
>
re
d
gl
2
ofd
il
flo
-
2
2,
o
o,
1o,
il
b
d
o

ot Q1A ghop, g oleks Ao
=]

i3l B2 Ao 2 Aol A= 1999 5 A e | ALs]| Ak 93] o] Uit 125 0]t} 13) 5 i
Aol A= ARS|ATTF Al 11 A E A gk A=k tigh del el s g, o]/, o] o]} A<l
T 35 5 BE Ao 2 AAE A, i o] & 22T - = gtk Uis] B2l Fola A A
Al HE T U ul) A 2k dist welvt ok & 5 glon, Z= e, diFo 7]g}
B4 Gokio] Hagte] P o] A|gHA o] F-2 on| 2 S| Mt i A& H o2 AP =S

€ 7 AEF FAAEE THAZAY NG Fo =M A5F0] YA4E, BE 9l Bl o] 2 S A
(b) AT @ AFE T Ag0) EAS Teste] Lo nel QA AT RO FH BulS S A,

9) ‘FAJI%= R (International Humanitarian Law)-2 A3} 8559 4%-S -&oh= Ho2, IAQIEHI 3 7i19 2
5 A% Hatdolth 23y SAIId ol HepAlet FEFEA 0 B A E e W SA R 7|20 r FESE
Z3follnt 280l "rt= 540 Aot G4, "=AIAE= ,, BrgAk, 2012, p.5.

10) Kracht, Uwe, “Human rights and humanitarian action: the right to food in armed conflict”, in Bergsmo, Morten, ed., Human

Rights and Criminal Justice for the Downtrodden: Essays in Honour of Asbjorn Eide, (Marinus, 2003), p.268.

11) AT 7]ote] FAL Aspo] that A US ersto] AR oISt AFAAe] 04 9 FHAA T E B
AEAQl 7|ofe] 8t :3tETh U.N. General Assembly, The right to food: Note by the Secretary-General, A/56/210
(23 July 2001), para.16.; U.N. Economic and Social Council, The right to food: Report by the Special Rapporteur on the
right to food, Mr. Jean Ziegler, submitted in accordance with Commission on Human Rights resolution 2000/10, E/CN.4/
001/53 (7 February 2001), paras.45-46.

12) U.N. General Assembly, Right to food: The Secretary-General has the honour to transmit to the General Assembly the
interim report of the Special Rapporteur on the right to food, Hilal Elver, submitted pursuant to Assembly resolution
70/154, A/72/188 (21 July 2017), para.63.

13) U.N. Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 12: The Right to Adequate
Food (Art. 11), E/C.12/1999/5 (12 May 1999).

164 < X332



H3E M2UE . AR S5 S0 Uigh ofZ2Het A+

rr

= Age 294 uEo g sag We e (ight o feed oneself) o] ¥ 16 22k A2}

.'__l.L
w7k b5 @701 Aa Qlofok Aol AFE 5 glom 17 o] 2 Sl8) Fhe B4, $4, &, Vet

=
ALE, Tl 1§, A HEA 5 FRS0] A e ANSAG AL e TUT 5 Qe
$73-2 Algs)Folo gt 19

whehbA] A Tes] AR A HT F e Aerh by el gk J27ks A, o187,
A&7Fs A 5o e ES ke /i oltt. Ao B S B 1 Jean Zieglers= 2001
AEeE B oM AFae 2-e 2=, 890 A&7beA, 49 de, s Y] e aER
o] F-012] qlttaL &kl o m 19 A - gk A (adequate food)' > AN 2 A G A&, e AFE 2
& Qe rebol theh =g #fo]ar A2 ) IS Bfalof &k, 4 d A (adequacy) & AH2] 4],
A, E3HA, 7154, A 230 9l 71eF 236l ofsto] A P AR EHE A0 20 Akl WA

R 71A 0l BHA E 202} 587V 5 A FE o) 5
J

= 120 22 - o] glofof shrh=
o] m] gkt 22) ‘2|71 (sustainability) 2 24 gk 2] 5F = 2

A JF RIS EAA o= 4
wof glom, 2Fo] A B ml g Al B0l 7 e sttt ofnl& W EskaL 29 713k o]-87}
573 (availability) ¥ H7Fsd (accessibility) 71'd S Eggkc) 24 T4t @ 422 Q17F Aol 2 &4
A A L 5 L IR o I Ry ) 4985

&k BAA 2 =eA IS Eeshe D7 (accessibility) 20 50 St}

14) 1d., para.6.

15) U.N. Economic and Social Council, supra note 11, p.14.

16) Id.

17) Id.

18) Id.

19) 1d., pp.7-8.

20) Id.

21) Id., para.11.

22) Id., para.10.

23) Id., p.18.; UN. Committee on Economic, Social and Cultural Rights (CESCR), supra note 29, para.”.

24) Id.
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Human Right, Protocol of San Salvador), 9 2|2} 2] F-of] #3} 1]5221 A (American Declaration of the
Rights and Duties of Man of 1948), 213} 7|22 z}f-o] thét H3 ek (Convention for the

wstel
2lok AIAA S WS 917 shelTk, TRIPS WA SolA o] FHAel ohek 7142 Bo e
t}.27)

ABATE ASZDONAE 77k A 2 231, 54 i s F4Fo 0y
A7 A, B4 olo)e] mE i ol9g we Ae'E wAsu Qov], o4 Axn
(author) 2= 010l FaHa] BT o]t §oIF T ALETO 2 /LS TS ALk A3
ATHF 912151 2) k=g 173 oA AR AR ] WEbe] Al b kAl AAARAL oot

o)A ¢r& A3} wgte] A

Protection of Human Rights and Fundamental Freedoms of 1952) 5-9l|lA 7+43laL &=

= ool Yt Aelelis 290 A s he) el A Srlo] &
AE Ao 2 5 ek, QAo 2 o] WHte] Fele HFA 5 ek S AP o] BelE viz
MR EF g7, BE T, 55 o Rrhwst A0 P elS Ydshol Bk £F
o7 olq3t7] Sl3 Ael BT PAT L T, B A, oA Pl Belr AohEA) Hws

Sflof sl , &2 o] ol thek A3k < fl= A= Ao gt} 5D B3 o -5 o] 57 2fsf

27) U.N. Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 17: The right of everyone to
benefit from the protection of the moral and material interests resulting from any scientific, literary or artistic production
of which he or she is the author (article 15, paragraph 1 (c), of the Covenant), E/C.12/GC/17 (12 January 2006), para.3.

28) Derclaye, Estelle, “Intellectual Property Rights and Human Rights: Coinciding and Cooperating”, in Torremans, Paul L.
C, ed., Intellectual Property and Human Rights : Enhanced Edition of Copyright and Human Rights, (Wolters Kluwer
:2008), p.139.

29) U.N. Committee on Economic, Social and Cultural Rights (CESCR), supra note 27, para.2.

30) Id., paras.26-28.

31) Id., para.30.
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32) Id., paras.31-33.

33) Id., para.34.

34) Id., para.35.

35) Id.

36) Kongolo, Tshimanga, Unsettled International Intellectual Property Issues, Wolters Kluwer, 2008, p.89.; TRIPS A|27%
B)(b)7t 53] B B AA|, B YA THOE B ok S L 58511 9o, ML EAT] 9= A=t BHE
o AR 4 AL Alo] HojE YA Y SHAE Al HAHE AATES B B 9T S Ak

37) UN. General Assembly, Report of the Special Rapporteur on the right to food, A/HRC/31/51 (14 December 2015),
para.31.

38) Id.

39) 8 109 25732 7IdE5°] Wid oF 1699 F2(M&2] oF 7.5%)E 7eo] FASIL 3o, olg2 A7l FUd
Ex8]E 342 9 v B tigt A AAAE 5 E 235k Ut UN. General Assembly, Report of the Special
Rapporteur on the right to food, A/HRC/31/51 (14 December 2015), para.31.

40) Id., para.33.

H3E © 167



JEL FAEHE Fo 4 4918 reln 2 RS 93 S BL AT Ao PApsted, A
A EAA ] 5005 A AT 40 ool afek A4REA A3 WA FARE 714 Aol
s3] =9} umpszaw Akl 79 2097 Al B o] sl ol 5 7H Ak

FGH F4

H

rlstd FHe %3%94 0393.0]‘3 SAke] A Ak 71} o] old et el AL,
= AR A Al e} bl gl 727 = Ak ol

ol glo] B ele zlolol 22 Aate] Ah0 2] B8 FAE Tl T St

>,
o
=
=
fd
i
o
it
2
N
4
2o
off
z
il
b
o
2
2
ofX
N

Hoirh ) AAZ AN = ol AFehel it
e O
AN 71%10] 30 Hlo] EAlEA HTt ) ek S| waF A 5o 550l ol 712 B
oI 9915 A3 Hlo],i9 ek sel] A1 e] et AsrEol ik 2o HwA oA 189
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41) Id., para.36.

42) U.N. General Assembly, supra note 4, para.”.

43) Id., para.41.

44) U.N. General Assembly, supra note 11, para.76.

45) Id.

46) Id.

47) FAO= 250 11§, 253 FEo1L, AFAE QojM e i S BED 5= o] &50] 2Rt A/ 4to] 24 o] ol
2} 5T}, U.N. General Assembly, supra note 11, para.76.; U.N. General Assembly, supra note 39, para.39.
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2 9Ieh. 3 WAl o] 75 ALsl T AL TS A TRIPS B Shold BB H: 5
Aol ek S5 7o) FES= aom, W) 79 [TPGRFA xﬂ914 3] aﬂagwfqﬁzk A

o
o

1
%

2) ZAA

FAEE|ste] FER <18 Y s 2o
913 So| gt} O] FA|FH 0T EAEF 2 23
9lom 4 Q) ZAH AT EA TR gt Wel 2 3 HAE

R o 'O X = )

® AR Fol Uk
R EE 2F e 5 A ), Teln AT ol AT FA YT BEA e JF
& ST 0 53] dpe] A9, AFAS AN B Fe) AitE A 3] dliel 5
A 1% Aol A9 B4, B, $A2 A5k QA ghe W T 0 a5 Aakshe
OFo] BAEL THS W] A 9L W FI) YA o] ) 1) S EXE R P35
FREo] A 7] Wkl 252 HE S Aol Ak A Jolut WA oM FALE
A 5 A0 Fokste] QuHASl FRENG} FAEH R 15 JFL ) Witk FAE]
£ a3t 5ol B4 7H2 ol e R, ASA 0l T Q18 e Tl whykbe] 53 F0) &

A Aol Alof w79 7191 s, w59 HElE Ads] A8 AE
=#d l%«l 0]-&2] o]Ffroll T Hold = 3= e, AH7teet o8 Bd
=71 o] SAE o] ol derg Tt w72 Aok fAR Y o= ‘4o A (rights of peasantS) 7k At
o714 9] 4252 ‘peasant(AF) Ex ‘smallholder farmer(ATE AZ ey ety BAEE ForHwo] ARFES 9u|gich
Boussard, Jean-Marc, “The impact of structural adjustment on smallholders”, FAO Economic and Social Development

48) 30| Ael= ITPGRFA H9z0] ot
AT} B E AEA A0 BT, 4]

-1 O

Paper 103 Food and Agriculture Organization of the United Nations Rome, 1992<http://www.fao.org/docrep/t0211e/
0211E00.htm#Contents>(Z| < WY : 2018.12.5.).

49) Id.

50) U.N. Human Rights Council, Final study of the Human Rights Council Advisory Committee on the advancement of the
rights of peasants and other people working in rural areas, A/HRC/19/75 (24 February 2012), p.4, para.11.

51) Id., para.11.

52) Id., paras.11-12.
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b0 A A AA SRS B B 3el 10] 9] 10 2524 BRG] B
Monsanto(& A= Bayer)= -FAAFH 3 F2}2] 00%E H 3L Q10,59 ZF X & E-A4d o 1;1—74] ES RN
ThFshAl R A 9L, Y- 25734 7|l AT EHA U= T 2l
7h 2 HAT, BF 2144 FE5719Y TAIG oz Qlal] o] =2 5
Hol A A o2 wig /it == B HRlT e RS A NER Vs T I EHA]
gob ' FA g o] At a 50 of of) w2} thFet i S Ad FARE 272 A EHE FATS

A Hﬂu} FAO B o k2wl suke] 22 Alal7] 91s) T A ode] A5 a5lo] o=

o

]

2 ol8f slFolut AH, 7|5 stel 22 9 ol BAF o2 Sy olar e Al ‘T4 3= A A7

23 5= Zlolth 9 o] 2lat Wshi= UAH 0% BHEo|A B b A AFE e P E4
of thep e 918 akel QLR el AL FAS Bk 58] A4 AFA oA ol g EAol T
3 58] Aol w—@ $4 B 2 5 ek o] g FAThP ol T FAALS o] F2A 14 e

53) A5 d2 RIS {df QAECIALS] 36/22%5 Aojof upe} A EH I Gl A5 Ao thet AAZoA = 45 A=A
A A, gt 2 -eE Aeo] it d, Aol s elsta, S 2 W54 sAA AT Bl tiet dd, 5
AT, PR 9 57140 Tet U, B4 M W AHS 29T 4 Ak A9, A SUrN BE, Rkl o
st S BASIEE 53 Itk U.N. Human Rights Council, Draft United Nations declaration on the rights of peasants
and other people working in rural areas, A/HRC/WG.15/5/3 (10 September 2018).

54) FAPDAL W FO7E EATAE o} SATIPA] A 4 i RO Ael, AT 52| o) Yo
7H%§ o Z3tE Y FEgstAl e FRE= NELE & 4= At &, At 559 del= SRl et A%, AL, g 9w

< dYE B A= Adol 1, ‘FAHIH L A FAI7] 5% wRECl A 5= AUE et SAE] gt ol&
7]~a‘é 4 HIZ7Fs4E 9njek= Jidolnh weka FAFE T2 559 dEs Ads] gt 712291 A4V dotan &
4= Atk

55) UN Human Rights Council, supra note 50, p.11, para.36.

56) U.N. General Assembly, supra note 4, paras.26, 34.

57) 24, “AFePAEFARL gt FA R B4, FA S =F A53E A5 (T Al11E), q=AHEE 3,
2008, p.213.
58) Id., p.214.

59) Correa, Carlos M., “TRIPS-Related Patent Flexibilities And Food Security: Options For Developing Countries”, QUNO
& ICTSD, 2012, p.2.

60) FRtHo = W A, 4, W, /717, Y, LN, AAGSS, 3 59 ofF 7HA Y] Aol Ao E AN EE X‘%
of oF 342 AR k. Al Fol= AFUBBARY o), "HARY Wetat olol g Al A, TYHEAAB
2012, p.376.
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Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from
their Utilization to the Convention on Biological Diversity) 2] Z2F7} 199613 A Al 2 24 4} 3] o] o]
A e AN TSR] o] FEAE Soll= ukg = o] e, o] & Fal FAk AR Ak A

a27h A WE FATFY 9lo] FaF Qaehe A HUF F ek

L3 AE5F YA (traditional agricultural knowledge) 2] ekl Ex}o 2k7ke] F-HAA} HE 7<=
< 5Y3tA 55 E F-AsH| =W 7Sl HE Hd FAke U A = o] W HAE-s A 2714 3 53
71 Wi

2 HS = A3t Ju.o) 53] A7 aA | Aes A2 52 A 7Rk
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%0,

61) ‘AS5X]4](Traditional Knowledge, ‘TK’)’2 ‘3-AAY & A5 X]24](TK related to genetic resources)’ = ‘AJETHFA
T AER) 4] (biodiversity-related TK)’ 0 2 B2, A ES}tof| A= A& AYEfs}t 2] 4](traditional ecological knowledge)’©]
g2t E2]7| & gt} A Fdo Yol ABR AL ‘A E 5 U A (traditional agricultural knowledge)’ 02 EHE] 7] gt} o]
o} o] Thefet Bol2 FREE AEAAL Tek2 §olo] A0l (definition)o} Y91 E E4el7] of 21t Bolo] xfojo} 7
glo] R oA T A & S-AFSE H Qo) &3tct. Curci, Jonathan, The Protection of Biodiversity and Traditional Knowledge
in International Law of Intellectual Property, Cambridge University Press, 2010, p.14. JHl& 0 & HEX A2 AEH |G
STEAER)S] S50 A== Ze AL Aulsty] fizol FH sk, AR T 54 Wl Mg AA Td=1
A&EH 0 & AR = A4, =512, 7€, BPL 2, 314 E= FAH FAALY 458 745k Aol Fojsta it
q7ole &, I, 71, A, gk, BETGY 59 ohdtt Y89 B A 2o] 23 4= qlth. WIPO EH[0]A]
<https://www.wipo.int/tk/en/tk/>(F%& B2 : 2018.11.30.). AESYPA| Ao HRE0] i GHX L] gt HEgH
(nomenclature), 2574 = (classificatory systems), 12|11 £3}%] B 5 UslH, AJESHE =HL 72, A9, wsl 4
52 53] o4 Al 23E ololA WAL B8 Alxo] vAjElo] gl S4o| shHC). Brush, Stephen B., “Protecting
Traditional Agricultural Knowledge”, 17 Wash. U. J. L. & Pol’y 59 (2005), p.101.

62) 1d., p.90.

63) YA FE£ 9(o]n]& %), TRAS JoL o BA i AN, A EZ, 2017, pp.73-75.

64) AT F71E B A HE Y ASS Aol PR fFasES WM AHH o R ZEY APHo] oFsfiXich E
gt EF AP wet A= EO0H 83 nlAES E5 o] AoiE 1L, FFEu]EelU drtol2o] gt AEA 9 /o]
Y] wfjZolth. FYw, “EF AL oldiet AMJEYFY] #e, EFH HE A25¢H, THEFH RG], 2006,
pp.29-33.
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e gt ol A=A AuE Hart vk a2y § qfefollr = Aldz oM ek del Frell )lof ol
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% = A2 S A =rhal at

65) U.N. Economic and Social Council, The right to food: Report submitted by the Special Rapporteur on the right to food, Jean
Ziegler, in accordance with Commission on Human Rights resolution 2003/25, E/CN.4/2004/10 (9 February 2004), para.14.

66) Id., para.15.

67) A E 77| (Organization for Economic Cooperation and Development, OECD)% 2001 7]& 2F 3,1109] && ] o]
2159 BaFo] AR 5US thAIste] AL ATo] ThYl o 240000] Sgohs AR A50] £42 Y3 Yk
2351900, UNDPL 4|10 530 W7t sl od MBS 8447} w222 ol A vl L5sote] Ao
ofh 7o) stetstel, o 70~808 ol BAE Bk WS, o] 8 WA 55 £ How 901} S
ol R AuA7HA S O 279% %S9 Id., paras. 18-20.

68) BTAT 5o 9ol ARl HjAL} A Fo] AIEATE ohet BAHOR W FAACIAE Aol he A
A &gtk 2 a1 Qlct. U.N. Office of the High Commissioner for Human Rights (OHCHR), The Right to Adequate Food,
Fact Sheet No.34, 2010, p.4.
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69) FAMAL ZHFEL 71 Ho| 1 LUHel 1| 2] S-8o] ZAsIH, I o)A BRAAN Ei FEHA| AT AT
7ido]tt. Shaw, Malcolm N., International Law, Cambridge University Press, 1997, p.97.; H| 1L} oF A|53 204 = Lut
A Q] AT SEche 29 FAaThL sk Qlo], Aut SA Y Ao S-S & 4 Aok B A
W olgo] 5§ A Fom, ‘FAT JEZ 7 At FAI ] 59 o] st M E 5 Sl 7 ol AL, (A
29 A 3-5ALE 7t st Q1A Sh= S ol ofof it @7 FAIA )7t FAE Aol 34, o, o
59, Jsha, AFARE, obgH|o] &, 179 A9 FARIER/AF] 7| AAE, T3 5AAHo] 2T =, FE 7
Frwler xohd 7heAo] 2 LR oo iRt AFg 3, dAlSZ (refoulement) 9] F4] 50] ==L Sltt.
De Schutter, Olivier, International Human Rights Law: Cases, Materials, Commentary, Cambridge University Press,
2010, p.65.

70) Verdross, Alfred, “Jus Dispositivum and Jus Cogens in International Law”, The American Journal of International Law, Vol.
60, No. 1, Cambridge University Press, 1966, p.58.

71) Marceau, Gabrielle Zoe, “Conflicts of Norms and Conflicts of Jurisdictions: The Relationship between the WTO Agreement
and MEAs and other Treaties”, Journal of World Trade, vol. 35, no. 6, p. 1081-1131, 2001, p.1090.; Malanczuk, Peter,
Akehurst's Modern Introduction to International Law(7th), Routledge, 1997, p.56.

72) Haugen, Hans Morten, “The Nature of Social Human Rights Treaties and Standard-Setting WTO Treaties: A Question of
Hierarchy?”, Nordic Journal of International Law, Vol. 76, No. 4, (pp. 435-64), 2007, p.443.

73) Wik A302(2).

74) B AFEF AZ0Z().

H3s < 173



iy
Al
‘O,
N
2
©
W~
>,
fol
N,
lo
)
v
o
o
4
il
=
i
ol
X
Al
O
o
‘1
N
N
jﬁ
o
>
ol
)
X

o] 28-517] A= F 7HA thE xo
Hol Lo e Pz Age] T, 5
o At 531 7e] FEe ATl g ehs 7lopy Eu el LH%O] ohdl A5l

3 4 e 5
A1) A% 2§ DT 5 olek, A} 55190l o] ol 2ok o] FEE A TTE
TRIPS A, A8 AF2F7} ITPGRFA, ITPGRFAS} TRIPS 8 A S2] A2 = 2= 9}, 181} o]
9 H] Ak eF A0z AL Q= AT FA ) G ghom A
A% 2§ gt BE FUF FAlol thak zoko] o plehs Fhalo

o ol et FAG FAZE 2AIF 7 Slek. ol 7Ieh AHS AT R} TRIPS oA = 4@} N4 Ao
3

O}\—]

L

25l A1 ol 9k TS A WTO 4, 221 $ 2 ol el A
&

2 B 5 glov], Asa zote] B} ol i, FAR FATL B45}

2. | NRE0| &S

1) v g 43

At nhel o] Aot 7he] Sl dhtellE Al glom g Ay 58S st e
dolgtiel e wEldds &8st s AP = vk HEd L (principle of
proportionality)' ot A3 52S Ads7] flete] vl 2l e A8 E S a5k dF L
H
H

277 FUpg st obulek A o] tapek Robol M A8 5 e, etel, 54, PIFFL 5 2 A

75) H]AEF A302(4).

76) Haugen, Hans Morten, supra note 72, p.437.

77) VA AN A el ol LY
ChE 2] st W oS Aok S, 94
B SRS oujieh. o2, “FHA | ¢

174 < H32



AL

o

N 718 AFe) AL Beels wad TEee A4 Hn gt 4
H| 2 7 B3] S50 2§37 915 ST TR o= § Fop B A
7hel g A= ke A) bk, SR WTO # Aol TRIPS HA-L HEA 2 T8k gt
Telsh S5 T0] FA Lol M HlFUA BRI AE RS & 5 glrh, A B B =R
HegAvte] 35 FAlo] Qo] S5 FAPY ol Slold TAE Yol St ok 2 4 gk 9]
3 g

g g 5319 T2l o= WTO FA oM A-E-H AW vl d 92L& 4-8sto] £AE

A 9 & 2-8-sk7] HliAl= TRIPS A o] A, A7x7F 4o

Mol Ht} 79 = FAELS dut 4
T 2 GATT A20%9}F GATS A 14271 F 3} o] o} o1, 374 5-2] 71| Afo]of|A] o
3

of 9] S
o] #8& Ftd wjo} FAEH Ahe] 7]F0] = kS dht) 80 1|l o] B3 2P ES EUE
>= Zlolth, WA HEol=

1
=] B A Y2 & TRIPS Ao &2 ZSES olaf|d ] e =
H

RN S KRR LAY AR o A
=] [e]

U T D
2o} oj-e] 3ol 7] elatolo} g am sto] L of .
| 9 5l0] A eko = v olkal ok A31£(3) ()0l mek Al BT <) )]
Yol ZokE, UNGAO L AR i ALl HTHoF 52 Fo) AT} A7z 4 g HE

)
1)

& 5 ks &, Aol o AAe HE v} HAe Fek] glo] AL AETel el 2
FAH el Ao FuPE el A A AHL BEsof 2 ofnsha A4 A e] 157} E)
#'o]ojof Stk 4L A A B3 1 AR AEA BAo] ole AA S Fal A A
BB5FES PIAINE B4 nefshe] BAHQ) RS S SoF 3 oulsh Aotk dgHow
AR 742 A5 TRIPS B4 ] BE/F AN A BES 5 A3 L AR kel 24 ol

78) 754, “BlH 9 92| 9] A-Grpeto] Bt A, AATH AT, A17d A28, A AR -H=3}3], 2011, 60%.

79) ol&jol & AR ZAU A, AR o]9l, B DR T F-2 HIF YR 9] A &8k A Aldo] Z3E ] 9l
£ TRIPS @A 9] XFE, Z A3R(2), AIBX(D)T (2), A3Z, ALTZE, A263(2), A2TF(2), A30Z, A31Z, A|34%, 4|39
£(2), Al62%, A|63%, A73%, 1|1 PAH & 742 ZANA HIEIFLAS AFdhs Al46xe} Al4729] 7590l 28
= 4 It} Grosse Ruse-Khan, H., “Proportionality and Balancing within the Objectives of Intellectual Property
Protection” in Torremans, Paul L. C, ed., Intellectual Property and Human Rights : Enhanced Edition of Copyright and
Human Rights (Wolters Kluwer :2008), pp.162, 169.

80) Id.

81) Id., p.170. WTO @A 9] F&:42Q1 ‘BA[E 2] © AX}o] 33t F3(Dispute Settlement Understanding, DSU)’ 9] A|3x
(2)0lA & “o] A7} i FE Foll whE 3] h=9] Aot AR5 BTkl A5 9] s A of] Tt T A Q1 2] of et hA
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118) UNCTAD-ICTSD, supra note 86, p.462.

119) Olivier De Schutte EE E 1139] 2009 X Ao A= Aot o] JS v]E 5= Qlal, ZHE A9 T4 T2 =27}
o] vl Aoy S| g ARl AolEel 2 & e Yo S5Vt TS Zﬂ?.?f%‘i' TRIPS @4 A31x2] Z3A|
AANEE 58 4 ot ?jTQLOPE} U.N. General Assembly, supra note 4, para.32.; Carlos M. Correa W5 A]30HH
A5 ks 4o) SRS o9 R ST 540 S22 35517 JA P AAANDL BET 4 ok et
Correa, Carlos M., supra note 2, p.357.
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1) “New Challenges facing the Arctic Ocean and other Fragile Seas”, The International Conference on New Challenges

facing the Arctic Ocean and other fragile Seas, Arctic Centre /University of Lapland, 2015. 2. 20.
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Gz AE E5 A A (Antarctic Regime) 2t = B2 W G=52008 T4 0 2 G538 S EAY
HEF2F (1980 Convention on the Conservation of Antarctic Marine Living Resources: CCAMLR),
‘U= 7)) HES 93l §2F (1972 Convention for the Conservation of Arctic Seals: CCAS), “‘F=4%&
29l EF gl #3F P2 (1988 Convention on the Regulation of Antarctic Mineral Resources
Activities: CRAMRA) 2 “3PAR S o A3 F=FoF 2)AA"(1991 Protocol on Environmental
Protection to the Antarctic Treaty)S E33}3L It} o] & F=9] 3%, A4 2 347 A H o=
O U= Z2oF Aoz A H F=Z2oF oD AL (Antarctic Treaty Consultative Parties: ATCP)0)E
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P EE BT FRAS FYFE /15D vIF 5 d ol I ol S A= s
o) MHAZIESE 2BHEA W olN B 5 Ak =8 FezAte] e} olg A1 BAHHL
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2 7131 gloiM AP 2e AW Bl Fe] el HES 5 Qi olA7h Bo} Btk tlgo] F4]9)
of Tl e $-2)e] FAAHE Quka o 2 AN, BRRE, A, B % oy Fom AR A
o, ek A FA o E 2o AmstlA 68 b s 92 Bsh Ek, e o

5) QuE, o]+ AR AL, hitp://mems.mofa.go.kr/trade/index.jsp?menu=m_30 Z1l. 2018.5.9 FAY.

6) B2 A=

7) EEzof A2z

8) Donald R. Rothwell, “The Arctic in International Affairs: Time for a New Regime?”, ANU College of Law Research Paper
No. 08-37, December 10, 2008, pp. 252-254: “... so that the regime has continued to build and prosper and thereby develop
the capacity to address external challenges such as illegal, unregulated and unreported(IUU) fishing in the Southern Ocean
and growing interest in Antarctic mineral resources.”
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9) Report of Senior Arctic Officials to Arctic Council Ministers, Tromse, Norway April 29, 2009. £-=-0]A}3] A6} Z-7.3]9]
oA el Ao e TS ATt FH LT HAA FS300 A-EGE AL AL ol WA A= Bl et e

Q1 ] 7)9kE AlFot e AERsH T gt
10) International Code for Ships Operating in Polar Waters(Polar Code), IMO, 2016, preamble para. 6. “While Arctic and
Antarctic waters have similarities, there are also significant differences. Hence, although the Code is intended to apply as

a whole to both Arctic and Antarctic, the legal and geographical differences between the two areas have been taken into
account.”, http://www.imo.org/en/MediaCentre/HotTopics/polar/Documents/POLAR%20CODE%20TEXT%20AS%
20ADOPTED.pdf #Z. 2018.4.15 #HA.

11) Parker Clote, “Implications of Global Warming on State Sovereignty and Arctic Resources under the United Nations
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ZoF} ntEg| = oA F9] hard law A EZ o] Fo]4 glovt B
FHEQ HF 0l 39} S5 0|AFg] 9] A1) AEPS(E=3 B3 )= soft law A=
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Convention on the Law of the Sea: How the Arctic is no longer Communis Omnium Naturali Jure”, Richmond
Journal of Global Law & Business, Vol. 8, Winter 2008, pp. 234-235.

12) 8i5+4, “Oceans Governance in the Arctic”, The Journal of Arctic, No. 1, 2015, &, p. 81. “BEF@=A7}50] 159 F4
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a1l 2191, 71t Gf-d 24 2 ulEbs Al 5 Aol gk s A A o) AAI7E E skt

A, A=zt A g S Aol AFHI Y= BR AT P S THOE T UFE A5
Al 9 EAE 24 ar) Qith EREAT JHE B S el 242 53] glAlole} wln}
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A7F AekaL Eo 10)
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15) Rothwell, supra note 8, p. 250. AA}+= 4
AAEZE £Fotojof & Aol ‘B
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4 9 YA A 59 1S Ajbeto] ‘Bz 71E9] gR-doly

op o] A|PFRA SRtoll TSt olHet J_He] HstE 7]E9] B FF 21% =

&2 oFt = A3 714 gFote F% ol2kaL sk3ATt. o2’k /4 J-FA1E &3 Davis Straito]] $J2/2t Hans Island®} 22

FE gk Afueiet dntagt GR-A oIy S siAof thet Ab=tt o E Q3 A FAE 5 A= Aol
1 ®HQkt.

16) Michael Byers, Who Owns the Arctic?: Understanding Sovereignty Disputes in the North, Douglas & McIntyre Publishers
Inc., Vancouver/Toronto/Berkeley, 2009, pp. 91-92.

17) Jeffrey Mazo, “Who owns the North Pole?”, Survival: Global Politics and Strategy, Vol. 56, 2014, pp. 61-70.
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20) Donat Pharand, International Law and Politics of the Arctic Ocean: Essays in honor of Donat Pharand, Leiden-The
Draft Arctic Treaty: An Arctic Region Council, Boston, Brill Nijhoff, 2015. &3t Y& TAREA OF APPLICATION
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A, Aks) Aol So] 22, 74, 50] A2 W4, oWFH A, WA £ 5 2 YEoR sk1 Itk
Za1 2 Ottawa Declarationy} T slojA = th29] A9, £4 5 Z=x: a) The Joint Statement of the Governments of the
Arctic Countries, 1996, b) The Terms of Reference for a Sustainable Development Program, 1998, ¢) The Framework

200 » H38



HI3E HSLE_. S=o0] et SMETHAMAL ey =0t et 4=

785 soft law G o WM = FrefE S Hall Atoll JE T2 WSS TAATIA 3347
ol A o] 7hsat AW thE A ¢l Atel 2 12 " el E e RS /=Sl vl=e] el

F38k7] S8l FHg b AR

o

@ AAZ] ZA R 53] H=al o] Al &3t del o] e i e, o B e 9473
o

Qlu}, AR A =) ololah AlAE AAle) ol ) BEAH FEe g B

H
FFE 7ML . o2 o] fr 2 o] & ZIAIE F Q= kel et A A 9= Aol

=
® BFzoF o] o] /A2 o= s FH ekl A4S 98k WA o] 104] d o] 7]
Zholl A% 27 o) RS 7ekst wff X 73t g FA o] o) dE = Sk, o] 28k A F3F wAd
= A%z 7

e
(review conference)Z 7N & 4= Jtha 11ASL 9 o)20) = FAEL Ao 85X ¢gko
5

o #7227

4 % g2 Aol

©¥F Bl Fa% 9L VT 5 U T/PHRIT 2 A DA PAT o2 dol ) B A
Zope) BT FRA BA Q& 5 0w o] A9 BT )] Hobel &t Tefebs 2ot
22 G4l o7t B Aolehs A TejHlofof & Flolth.2) 53], v]Te] B9 fAAYHS
oFo] aolx] mo] m|F3} o] A} i A U §o] EFE EBA Y7 o] B zxoko|
okE % o2 AEka MES TFs e ek & 4 ek

AR 0w A2e BIzeFo] A dHTetE @Y TARTPHAAIL T84 £ohs AFES W

efsto] ek 2 Aol ek Bz A AAllw T zok 248 B ol de] BAIH 5

e @ ) @A} ek & 4 gk

26)
27)

28)

Document(Chapeau) for Sustainable Development Programme, 2000, d) The Arctic Council Indigenous Peoples’
Secretariat: Terms of Reference and Procedural Guidelines, 2001, e) The Arctic Council Observer Manual for Subsidiary
Bodies, 2011, f) Annexes. Revised Arctic Council Rules of Procedure, 2013.

G2} A122A4 2% (a).

Charles, Lipson, “Why are some International Agreements Informal?”, International Organization, Vol. 45, Issue 4,
Cambridge University Press, Autumn 1991, pp. 495-538.

Ibid., p. 182.

H3s < 201



Mz B2 A2 &l v 5ol 7]& ] FAFHH RS TR sh= A AU
AAE AL FAG e ol A B3 #R ol d = T ash AWMl Q374 Hoks HE R g3}
7] A& HS8) oG oF A B8 SEH S Ak Wb HEST o]2fg FEE YoFEo
A AL FrsfFa g ko] #HH Ao W A Z FsFHF o of3hH H=3l 7 vk F s Aol
H| o] & g oF AoR-(A| 3, vk A sl o] A|122z29} Al12325 TAR Fopd M2-e g A Ho]
7hssith, B3 A= & Al23xd weh A2 e g e AHg A 7| TS Fote] o
A gAte} ool & A3l P Het == Ho] Q7] wlEeltt. of7|M A 7] A= FAsFHEH

= =

oFS W R she] RS B % e T opd Fopol upet A =)
o2 B3] B RopE HOFE-E frAsPY Aoko] thiA] 25hs AHIE 78301 B Slolth %
o] A o= Atelol A o] H S uhRo = g EE ol Hok A 8 o] = ) A B A7 Ao
2 2ele) SES 4UgT 5 Aeks A, FH 9 ol FAbAe] e|Ab} vl S gk A, ol 3

PAbte] ol AR o] viel o] 42 Eobe o Fud 5 ke A Fol ol vk

47|75 oJn|gk

EELELEE

Ay A FHAA 2 ) HL F Aol FHA L AN FHH T olB& At TN EF, =
19941d “Alaf A} o] PG 7 1995 “FrAlFe ol ZREY G 0 2 g H o] Atk o]F B3 o] &
Aot AEZE A FHA A= A F b frdFsfolSRnEG A o] Aol HaL irk. -l

PHHNT f AT ZHER Y B 1hol7} 19959 FAOS] Q) gl 2412 918 Al B TPES
E

R A o] okt A o] g2l T (RFMO) E S8l o] AHd & WEakal delate ks AlA|
StaL Qlth. 5,5 Foke] ol We e e AEE IA|TE Bl A ATA B A 9H 2ol
A o] FAH R 1A A WS F3f o] FolA| AL Sl ofol whEk FA LA Sl JF s VT E
AZtsl H NAFO2E NEAFC 3 NASCO 5-& B2l & = 1= Zolth. Hufshd NAFO= th g9
B9} o] T o] A= WAH o g ¥ Es)al ¢l NEAFCS] Ao #at4-d o 2 ulell =3

0,
v

Ir
=,
2
>
N
o
k1

3l
ARE ST 2ol B3a] o e 913t Fash W 8-S T 5 ke
NASCORE 1o]e] 3|95 B3 2 S4aa Jrke oAl oulv} rka 2o}, Ze}
RS ALY EASHA o w2t RIS T E W) A ofol
DA 2% ofuly} Zcha AZE. olsh Bl Ba) o @l A2 e 5
Wty g8 te Afars o] meEElolor & Aol

o e
NN
lo o
2
o 2
o

m?L
12
1o
2
fol
oX.
o
J {

29) SAFPAHF 41258 1191 ol 4] o]asl7] SIat 18719] A fsheFd g i BEAL 0] AAEgLow g 4o
QA Bor A122014 875k B4E 5] okl 31 che: A (amnexcs) E1 09 H(protocol)} 2 71413 9lck

=1

202 © Hi3E



E

74
(=]

F

i

=)

#23}

[e)

=

of of

b
ERESEE]

HtO
o

9 el el

&y st
3 (qualifier)

Al

Aot
=y
T

St
=
2
3| Iz

(<]

=
=
RS |

5

=HEENA 2

F

5
or

A 717 Ef ook

(€]

{dg 45, Aol &

=

ol A A olS ol AL =3]F7dof
7} ot

= AThs ge] BE o)Zo] A g wojol & Ho|th,

T

=
&

=4

a=
T

H3E M3LE_. S3oH0ll
3]

1

o] Azls} o

[e]

[e}
A, ok wjeba o]oj X = ¢k & A}, Bl ESA57HEC]

<t 2 Aot

hs

ol i

+ ol At Al

P
file)

o B

o]

SEEE

)

o] e =]

A A1322] “ZA|

]

o

Rlttol we} goke]

EDS

o]

o] oA ol A A 7] = ujEl=

T

°©
pul

L=
L

=90
==

(<]

bl o

°

‘ﬁL

=

[e]

=

)=

[e)
=

=
o

He

%

al

SERGRE

|

ol
&

olth, eyt oA A A e BT ol e

=1

L

] 71 wf

o] A 2lol| wha} G B2 oA 2] o]¢]
1 85 o A o) B97) ool e Hoeh.30

Fe elol 7bg 4]

ZH A 22 8- E A7) A] 28k A ot (57

BAZ B Bl o] o] g3t 7
ez} A4E Alole}

2 AA

oF
781

O
o

A =AH T

-

T

af -2l

3

ug 9

3 A=

B

Mg <= 203

AL AH7HA

1

?:

Holt}

%, 2017.12.2 AHM; “BZ F3| H|FA] o

T
o, =4YH, 4524, 2, 2017 12. 1

Al
=

ington D.C. 2017. 11. 28-30, https://oceanconservancy.org/wp-content/uploads/2017/11/Chairmans-Statement-from-Wa

30) US Department of State, Meeting on High Seas Fisheries in the Central Arctic Ocean, Chairman's Statement, Wash
shington-Meeting-2017.pdf




YoFso] A A= o] gtom o] 2fgh A Hxt o] SHF Y0 Had olfr= el F A S8 Y
& dth= A o] 7] wiitolw ‘H=a S o o] Al Ak o] 23k HollA] o &7t lvhaL i gk
A, BTl Y AE Aledl= F geke] S0l vlFo] v Algo] aLejE ook & ol

AR, 7735 A thgst Q17ke] EF ol 2§ 3 (rans-boundary effect)S aLe]3}eoF & Flo|tt,

A, PoFe] A8A A F=al A g2 HF3}A 5240 2nt o] g-Fofof & Holr},

AR, T3] 7FstE e o] 34 A ool ol ®| & A oAt} (sustainable development
agenda) = E3tE oo & Aol 30 D] DA F=dl= Tt AAd R ST o] o Jikyt
3H7 o] Ak oAl A2 ojop & Aolth, A Fo 2 ‘E538l SAE T F 2 7= A= 1t o]El 9
Z3}E S8l S5l clx e 78 EokE st SHE Fol 2 S Aot

iR, 2% AN T2 E3ete] SHE IAS Y e 92E 5 53] S5 S84 o Y
2], o) ARAF2] AF, AR F o] HF], e A FEAH I AT E oF]ekA] = o

o] 3= ofoF & Aot

= A A =2 Fd el GA=TE B 7]z oA, dlEE
Fralle g ke oo w2 EAs 2 kel e Al Sk FH 7 e Hofof & Aot
A, HTLaE A T 87 a3 ARRdo] aLejEojop & Zlolnt, o] A4 /i o] i xof
o] Ao A g LFH= Aol ofEt Ao HebA o g e sM FeaHE A F S A
oltt. o] 3l S AT T A FH A o] BA A S F 2ol 7} Sl= FEE AT AR
stojof & Aol w3t B8 F 2ol 7hedh ool A=l eixotet Ayl B =

Wel 54 EE RS 87T S5 9g Aol
o Por A A 91 Wio] A2hE A9 o Foke] A gTi el v)% sk A
1A 3 AR Hete] A A 7H B85 % WA BIE AGS E5 ek AL

EE oladA= o] oArag A ol o] Hef7) 58w ofof & Aol

31) Linda Nowlan, “Arctic Legal Regime for Environmental Protection”, I[UCN Environmental Policy and Law Paper, No.
44, 2001, p. 57. ARl oJstd B0 SFFFY] Al 2o et AR Az AutE =t diAls Ales B84
oFS] AAE Yok ATA, AR 9 A9 AErt 252 SEESET o ST EAE ZAE AE
Stal ek ek Wb witishe A AgAEe] x|l Fofow sjdsty] ojde ddelth

32) Protocol on Environmental Protection to the Antarctic Treaty, Eionet Reporting Obligations Database, Legislative
instrument details: Madrid Protocol &=, http://www.ats.aq/e/ep.htm Z=. 2017.11.26 FHAY.

204 © Hi3E



HI3E HSLE_. S=o0] et SMETHAMAL ey =0t et 4=

= =l =
St A 22 A3k Fel o] ok Fa }th= B=0lA13] 4FeF PAME A2k dwke] 371}
A soft law= TAF o] A= 3 A Fo], A, A3 55 hard law= WA 7| &= &4 o] th gk
TAALS] o] TR o} A2 F A H o 2dA] vk A Foll BlFo] AR tijte] HI = o] Bl
o] Jt} 33)

A, Soll X A H AFE& FEshE ok A4S of A2 9.3]8] o]l 7T Aol A vd
A ola otk o]t @ AES WA A2 A H8H Yoko] Al AL Fon|d F & vk A
oA FAALS] o] arlo] vk, ‘F3l S F ] AL 2 E /gL A HARE A A 3el] 1] S0

2 ) o} 2 & A7z

2 4
o= % AP FASHE Aol A

2 ol ok 341 Q) Al of el gro] B
AL AAEI Itk 3 ThA] WA BT el A9 HGBEA 5 ol thHe] AT Autal
LA} 2719 017] whizol] A2 TAETFE PN e A e go] B Hlolth

A, Be) $7) 2 Thabek ARFES TFa) S8 £ 4] B3 @ ere] Aol
olelg A% $uH 0w Bslol o] 23 7] 2.9e WHe] 8 Bl vl kel AeS
B2 2 5 9he Aloleh, SRk 25734 7] 2. 9] A9 olv] 7] ze] Feksel olg vt Sl
H17] Wl 417 gelol £E 4 91L& Aol7] Wiolch 30 Lt o S B AAHF e A
Holeh= ejo] 247} 4 Hrks Hol A 4 3& Aok,

AgA o 7 BIs) 84WY) AQ BAls Bzl Ao b5 oA §7) Prsolor
& Zlolth

4. ‘BIHY Y BINO| HETHSY HE

ol ek ma2Ql e B dels dARE ok nl e o] $ES AR G V1A

rlr

Z23 A}

33) Olav Schram Stokke & Geir Henneland, (eds.), International Cooperation and Arctic Governance Regime Effectiveness
and Northern Region Building, New York: Publisher Routledge, 2007, p. 165. 47| A& thofst HEO| = E51aL
B30 489 A2e 749 e BAZ BEolok & FuS ol gty AEAT Utk

34) Nowlan, supra note 31, p. 59. AA}= B 7HE0] ofF] 3 T 148 Q1= ZoF Fej o] FFA| - 1185}
£ A 203 BIASEA B EAE ofn] SE 7 B ANSL Al Sz v 4 ok W7 A3
“treaty congestion” = “treaty fatigue” @Aro| YElS 7oA S 85t Qichal shdstar Qi

35) Ibid., p. 59.

36) Yoshinobu Takei, “Polar Complications in the Law of the Sea: A Case Study of the Regime for Research and Survey
Activities in the Arctic Ocean”, Netherlands Institute for the Law of the Sea, Utrecht University, 2010, p. 9.

M35 © 205



Sholct, BT A ol that W& Y BET A&A WAL HATH R Nad Yo|v]
101 8751 sHIekar 4 5i6), el St A Wk o] 74 gl 2ofols
i %

)
=
olo
1
>,
N
)
o
{
=
=
oo
i)
o
il
)
L
N
N
0
alfe
o
ot
r (o]
i
&
0,
32
i)
s
=
=

WS ko 2 B e BN Ak Weks A2 5 ot
ol HeA o LgH=lolof & Abgdell sl Aleks) et 3
AR o= cheatato] Eakslolo} & o]},
@ =] wste] thgk Aole IRl Qlek, whebA] Seli B3] Wl 23 QA 22
AT+ k3

2 @0l mA= S Bt F=2] ¥t —71 Al A8 wrkor & Aelnt.

@ F=al o] #Mshs oA 55 ol F = 713 E ATl = Bt ofyzt FAl B
o] 2 Y op7|H= B2 wAIE A7k 3lEE olsfstaL o] 2’ 3 A}l SR 7
Al SHe dF A A U] sl =stoiop & Zlelnt

B EF3l o] EAE o= Felvte] EA7F oz} v $EE20 vt A HE g wAlzke <)
2atol H=roll thgh &2 Q1 &3 delE feh Weks k] flsf mEstofor & Aot

@E=8l= i TE e olel= #3k Hak Sl HH o 2rt o] g-Eojof 3k of = 9ol = %7t
E3bo| thd o= At HolM = obY Ht. o] & ffsf B=rollM o = AR Ha EX1IA7]= Ao
A& Aalat =2 ol B A gt

A, 2ol U ARdol 2E|oloF & Aotk

OE=9FEe] AgE STt dFulee] Ag dds sl S=d=rte2 s |y
o #3F -l A= S22 olaL hdstA o] slefof gt 39)

Q@ &H=all B =l Ak, B=d=7E 5 sk 37HE o] o o= el (HaxoF ol
AHEA S T s Fa kel olaf rEH. 53] dAdt=Ee] A FAs B Ad=Ee
Hebd def7h A E A = A o= YAt ofof Jlt

@ F=all oM o] FetEAEL 7 EF 2] o= ffsl ra H oo sk el zAL-F ol FHefst

CEOE SRR
sholl o) SR el W2 9ia) fralsh kol
Sy s}ofof gt

SEECEEBEEERBEERE R BECERE LSRR EG E BESEE S S

—L
l
e HES

1 A 11

_lLl -I'U
)
r‘\ll_‘

®

We,
o
il
v
02
oX,

(]
ojf
=2
R
(il
1o,
o
il
oX,
>

o

37) Arctic Charter Treaty, Frankfurt Investment Arbitration Moot Court, http:/www.investmentmoot.org/files/; Arctic
Declaration, www.arcticdeclaration.org; Arctic Governance in a global world: Is it time for an Arctic Charter,
www.arcticgiovernance.org Z+%. 2018.5.10 A,

38) 19914 f<llofl A 7 2e DdHE 3 FE] Hiet D27t 3lQjoll A A e “dF1l AR e AR g Fofl w3t w29 2
23} H11”(The Nuuk Conclusions and Recommendations on Indigenous Autonomy and Self-government) &=,

206 < H3E



HI3E HSLE_. S=o0] et SMETHAMAL ey =0t et 4=

© Bl ol o] Aol 71AL 87 Tl o] 7}x4%xﬂ%zﬂ@ 3., o A o1
Qg3 5ol AhH o a7 5] ATl o)
A AR e gla w=e,
B35 AT 0w Ao N B 4olo] IR E

w 2)74 ) (global sanctuary) 2.4 9 x]s% Rolg Qe g
[e]

_L
L
el
)

o

oty
ol
N
do

o

= A
(o

® F=al o] EAA Q] et Ao TS B0l S Eeletn ook bEE TR e
SARTTHAAS THA7)7] A% B aﬂ%ﬂ%g} =8S Y3t

2o RS Ak Aol § Aol A ol Fshriel wel o) o] 4ol
214 5 QIeks Aol o2l o] Tk, oukalel B S soft lawe] 4202 olsfali 2
Solag]e] Aot sk A1 o] & o]

Bzok s fA Zlolehs Aol @77} Sleh, A% BIALE W BFolA5e)
QoA BFo|A13] o] W W) ) el Hojol & Aoletn
Pl 0.2 M Ul AN 2 AR S 458
% gl HIEH S A Gk et e A

s
o714 A1 AR FALAZA o] o] ok sloz -wg

o
ol o

3
Mo o

e
+

i

ol
R

A o] fallF3] A olA] F=A th2] ghejof| <& e d 7 AT HANA &g 2 ol A
T FFEES LI T US Aojet= o v 5o AEe] Ao ] UTHAL Er}, o]} #H 7
Texaco Overseas Petroleum et al, v, Libyan Arab Republic AP oA F-allE3] 2 o] o] F-& o] HE

/\qu o] & 4= gl A o]t} 39 F Ao A= 1962\ A 23] Ao A]18035.(H

AAFd ol o did)e] a5o] Aol Hisut, SAMBEL F A7 ABAA 7= #

RFobe wl= 04 & AT = 7R st AR BE BAIAA o] Sahs w7 R AR
A

She-2 A LSRN AP FAE A T4 o] Itk FRseIet ) o]o] vlFo] 2w F HIF Aol

rﬂ

=
Olﬂ ofl, flo

ol 8- EFelL, ol | e AH olMe iAo = AP E ) Adle] £ oRE AR
sl 71%0] | 5 Qe Zlolth. T %o Ao B Ao w A Hd A 1AM A thate] H P
o] 1A H L QIER= AL FAIALS] o] e} 2ol whehii= G5 HF AN '] PEE Q= zoko

2 AT F5 gtk AoA] ‘BIA e ol A3 AR ¢S Ao 2 B}

39) Texaco Overseas Petroleum et al. v. Libyan Arab Republic, International Arbitral Award 104, J. Droit Internationale
350(1977), translated in 17 LLL.M. 1(1978).

40) Ibid., para. 87. “...On the basis of the circumstances of adoption mentioned above and by expressing an opinio juris
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