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“ghil BAE op/|@h 2 wld He APosMe] 4AL AAE a8
Sl gAle] MANTHE 94 F2E FA AAF WA e Bs g
A Agel o TAZ U Augls AR el @ £ ek olg@ Ha
o 9AH Tzl U@ AEES FATAY 48 ANE seksl] 9B 424 Aol
g 4 o

HlZAME

o

izl

2h. dioiL & 270 Z=Eol B0l Chet et=X HE

A31z29} A3z FAA AA L £Ad HIFo], HEsta 94
=99 AA7L FEHE Qe AeE Hol: He Hl¥ 4 ¢loh Harvard Research Z%F
ojuf uldliv} ZopEslo] FA] AlZ|E YF MY Gz 8L EAY B
Al B By 29 9AA B TS AFsiXich. 1¥d ILC W =9 FAo
A olFojzl 27 29 AH FRE EH/ =9, AAH T2 HEE dg 5AF
Hhlo A FEAE =2 52 AHRY A 289 A o] dAF oz RAHEE
Aol e ool Ytk ILC =¢] Hyhel] Slojx FHIRAE AA 947 95 Fout
S floy A Fa A= ofyghe o] dBEA ZERth) 27 =3 AA9
AL A At M BEs AT A tEAQ] vy zePi o
T =HoME 2he 5 gtk wWulsA AIF A TRE EEHI AFE ABiE
o} ARz AE Ak /M AEd §5 22 olFlo] I 9T 2 A4S YA

A ANE MG EsA T Zolt olgd $EEE FHEAE RAA

-

|

32) Yearbook of the International Law Commission 1966, Volume I, p.186, p.201; Yearbook of the International Law Commission
1966, Volume II, p.99; Julian Mortenson, “The Travaux of Travaux: Is the Vienna Convention Hostile to Drafting History?”,
American Journal of International Law, Vol. 107 (2013), p.802.
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ool sdolets BAE AN ARARYTY ol @ BAL 54HL et olgd
AR m 29 J7hE gold 44 B vy 7] A 109 @

g 1 A s AR 4 A 0] dold BeelA Hla FEe
FHEA] BES AASAL F2AAA R ALY Aol T WHH WA oE
BE Q4SS WX, FUSE AN A5 gtk 10E o] ARzolN AFEHE «d
Qrolehs WEE HAHoE ARSA FOMAE ZUEAE FAI HEdopd asw
Agehs 24e By WAy He 4958 A48 PRE HolFE YA 101 A

=< 79 dFE FHEAE A T8 side] AadgzER sk Aok ol

(ot

10 Bl ANE SAZ IO7h AHstn Qs xoklA U FHE o FEehe
Ae AR, @A) Hag FH5 2 2] 23] A ol ohlg F

) T8
4 aaEe] wAbd, WA N6l 43k BURT FAHA Ao FHo| =29

33) Sinclair, supra note 20, p.141, pp.115-117.
34) Gardiner, supra note 1, pp.349-350.
35) Mortenson, supra note 32, p.781.
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ol 1A Ex 993 seAel et ddHola dAH 8P
2A ] AR Fede Tt

A1z} A3ze] AHGY Bl ol EAsks AlAs ARzl sk Bk 2}
B2 HTE RAFoh a8y A3z ARzErt 33 FARGHY By
ofF Bl 39 8ol FFSHUA FHlEA = WAl =AHRl A8
o g2 AAH7] At vy 713 A AREe A3lE SN E} ol
EoepAY SR Fgoll2At eA HEsjop & o F 2] opdel® Erela Ak
& AL Al 24R FUHAL T HAE 49 geeia el ARt FHlE
1 HES] d8Ae AT AAldl d4e FA9 HIUE oA § ol 10y B
& FRA HEEta 2] offa) IAE FRlEAMe HES AR ATERl #osA
Adstal ok 17 A9 BE Aeol SRleAME FEdhe FHe A Az =
A& AEAIIE Ao, FHlEA the AE Aol Bl FgAoly A=A o
g o= oI FE Ut BB AZ|FHATE®) o3t WEHeA A A
of wleluh 71e mEA] gheths 9wz Brt okt wiky i) iz At
Al gk Zoy LA Gk, 2o o AT FHlEAe T Afe AP

W3 AR T2o] Fasith FHEAY AR EEAL o]yd B Hitsls A=

kA

= AL

2
fl

D

r
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36) IC)] & F8 TAATA] Fofs)4 Ho]“ﬁ%%( < ML AE FYSE) FA(holistic) TR OZ HI8te= Aol A
5 olo} fARE A& ANSHAE Zlolth Popa, supra note 28, p.253 FZE.

37) A A1z} ARz #AE AFT J&fﬂl‘é T F2Zekelu-#AloF ZF ARA2019' )Nl A RE F73E ofr|7t st
olfr2 ZHEA tie ARt AEAT. T2 o DAY AMEL R He] 277} B AST R,

38) Thirlway, supra note 12, pp.1235-1255. &17]1A] Thirlway+ &lH]o}-2F= AFA(199413)3 Ligitan/Sipadan AF3(2002)9] Z<F
iAol nldy 2ol FeebA] Fethal Hrkskih
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FrAos FHlEA 98] s8dte Aotk Ty Wy 22 AAT Wt

ool fiAEA S S g AFHoEE Aol AAH shhe] FA

A EASL ok IC1e] FEstE mldly 3 282 vy o] o3 F9A 2

S 2M9 oM FAIBEIAL el H7IM FRIRAE TEA v, w9, 54, F
o

_:[3;
Foloh 5 S ALY FEH NS 2 oA 2484 B89 Yok M
Pz

at7F obd AMAAe] 55

FHEAM ] A FYAe] APz FHEE U EE WAL oA A U
T Joy $AHoE FAAR A dig A5EH 84 A3, 7Y Ms, aga
=z =R

okl vd4 £4 55 AddE + ok

2
& zopHoleke YT Fo xobFAY Bl ofmel Y DU ANE =3
ATEE HEAAk sHe FTARBNA/ITE YA ZUEAE AD2HA o
£3 MHHE A% AEAT AGHolold L4 7Y Fiel Gk w4,
Aol BRH Sig0o] e MBEe GuHoT FuRAC hF Trke] HES WeE
oh & FHEAL I AN, BE, B, A ol B AREA O 5 dE B
AES AHOE S I xpAAA EE MY AHHOE Jeln AFHOR
2 4 gl A7 Frh FL FFSHE ke olr1H B EuIRA BE A
3 WrhEe 2AZ H3 Qo ARE Fke 39 HUE FTSHE 1 SUT 5]
weh FHEA T ES A&HeE FFS 2 Aok mpA%oR, xR BA

Md

4
-

Sd BAT 7 zopsl Aol O AR =wlo] AW Eshe 4RlA AuHoE
2E 4 si4e o

z
H
TS HoFE Zolgke F40] A4l 1A &% AHdlA A7]1H7 % sithaD

39) 259 2ol AH e FATTRE IAARAA FHIEATF AXNEA Be A-E s oEE Zelth o
£ B0}, 71e}2-UAEZ AZAEAHF @ oF A 20213)001 4 ICI7} BHl 0] F=re 25 FH|EAM 0| ZA% A4S =5
S A3 Application of the International Convention on the Elimination of All Forms of Racial Discrimination (Qatar v.
United Arab Emirates), Judgment, 4 February 2021, p.28. # <= ZHH]okm|kr} 7k Ali=Alo] =5 ek AL e] HAZ g FF4lE]
(202229)o M= F=2] AAt| = 3|4 =Fo] FHIEAMIE LHATE ICT YA E(igj-cij.org/en/case/178) FH=.

40) FHEA Y DHOoRE FE B, s Edo] 7HeA, F7HY ol71F AL wkY, 2o g FE I E AT &
7VsAd, AAAGFH A 24 S0l ARHAYT

rul
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L. ZAE Y

ZHRAY AY 554 BA BAY (A AHo2AE vt FHo i
ALk FH Ag BAF, 20 237 DA A BA, o] A M A G
A o) BA, BB 24 43 ZulRA 2A 4] 4% 24 52 47
& 9tk
A, WA 7R 6] BE 1AM FHES A8HE AAE BAS AR
otk zoF xgow THE zopald FHE 2% d|4e) tho] Bk AHold o
T Ao Way EE S8ER 24 5o A7) AsdL 2 5 Q7] wo)
then e wlelu ZopH okl MERE 1 43 Wob AlTE xaol me} o4
g oln] okl T2 2L AT W JRFH (HEA
L oo olo) fARE BAIRA WA FHL QA% 9ATzE Hlet
o M (paradox)0lehs o] AZIH7IE SETHO) ML ZopPHE]
HIEAILC =0l9h HA3] ] oS Aeksle] A3z} ARNEE AYSE FHTA
Fol QAT AHA Gee & 5 Utk Aol Ml FHo] FHEAE Ur}
I GIETE W] SIS FHEAE Blosy] WEe] ol ¢REA BAlgs
2191

Chad) 18y A31zek AlR2ze] BAPE S e] AR HIHU= 23 31

¢

of WAl o Wrhere BHAA BE ol g FAH olHE eI T &
Stk A B4 BTEIE B0, " Fwrolgie Bel ovld] Fdhe wue

41) €& £}, ELSI A}74(1989L=1)°ﬂ/\1 Schwebel AJ T oF=ro] ks 4 Qato] M 4
o RE S HoF= Ao, Yoyt Az el sjio] Ege|dt Ao ol& ZAolzkal F4% "SP A AHL7HA]
Zrrsta vy zebHE ek A2zl WE AEVF Aoz @ HETy STl Elettronica Sicula S.P.A. (ELSI),
Judgment, 1.C.J. Reports 1989, p.15, pp.97-100 (Dissenting Opinion of Judge Schwebel). Sinclaire E]H]oF-2= YEEA A
(1994'9) 8] TFH ol YiA o ZAGATES] 4 Aol SdstA Zelar 7] wiEel Axd BEA o 28
o] Aol Asitta T8 = Stk ol HIAY 129 AP FERe Aed A A IAAE ARl
A FREA ] ZEA ol tis =eia wl¢ A A o] A8A Q] Helieke HollA 5T Rhslth Territorial Dispute (Libyan
Arab Jamahiriya/Chad), Judgment, I.C.J. Reports 1994, p.6, CR 93/15, Verbatim Record, 15 June 1993, p.32.

42) 1968\ HIAL} 3]ejollA] 2] thiEeho] o|d A28 EAE A7I¥HE AT Summary Records, p.172.

43) Gardiner, supra note 1, pp.348-349. o}, Gardiner= A32374 4TS 231 “i’—‘@,(supplementary)”ol = T
o) Sj4g Amabet], AAA nl) ARe] nEolds B3 ARL AAA P Aol £ v 47 gom
2 o] Y ofnE RIsl] faire AAl AEEEe #PS Holop Frha ARY T p3sT.

44) Herbert Briggs, “The Travaux Préparatoires of the Vienna Convention on the Law of Treaties”, American Journal of International
Law, Vol. 65 (1971), pp.708-709. Gardiner$} Briggs®] F3-& E5F McDougal®] Hl<l} 12 H]Z-2o] ot vkl 2o A
AZ1HE AT &, McDougal> HIdY 72o] A3 AAZAAE FFH3t FHlEA S &8-S F7sH Alkdti= HaE
< /N8 =H, Gardinertt Briggsell oJshd AA] Ry 712 FA AR o] FREME HES A3 Ay 7248 24
A7 AEA e Aoz sjAd & JOeEE McDougalol ETHE F4olth
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g #2e] glito] opdrlel Azolth o] WEe| malt HlAy AL Hietns Al
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A AWslE ot =3 ANEN 98 WA ATHgThe EHoR Hd
ol Weke] BAIE sk WiHolely] Hrbs A8l fA% AHoRA E
AR A2 A71EA P 9o BAE A7) A ST ek w4, v
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BA9] A FEE Ago] MLt FHe gutolehs WA BhE1E ojelE Zo]
o TolmThE, WA ok FHe WA 9w BAS tes e (57 AMas
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45) A, Hldly ook A6z E ol oF thel Alexx(APg e 2vA WA)e] ‘BArE =T, WY =
o] AAH W& 1 A8, 7 Aol zhe A W, SheRE 97 5o B 23S go] drste Aol
o Adxduia & 5 ok Aexs} Az «alA = £93] Ta7 Aol 2 ¢ oy A0 R Mi=
obd Zlolth. A31xe} A3z AL ARG & .

46) Thirlway, supra note 12, pp.1235-1255.

47) Mortenson, supra note 32, p.781; Gardiner, supra note 1, pp.348-349.

48) Klabbers, supra note 30, p.272.

49) Shereshevsky 2} Noah:= A31% YubqrEo] Bl~EQ] MEsly &89l onE =& v #3229 HFZFH Frho] 4ol
G oJuE AR S B 2ok E of9A & AWteke EAVE AT A AAIEAR 3 vy 29 SIARAE F
Qele= AT HIW S 7I2= AHolakal 4<%t} Shereshevsky and Noah, Yahli Shereshevsky and Tom Noah,
“Does Exposure to Preparatory Work Affect Treaty Interpretation? An Experimental Study on International Law Students and
Experts”, European Journal of International Law, Vol. 28, No. 4, p.1289.
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50) Y FA daiAe A& hEE

51) ILCE sfido] B2 ofmoa Edste] eapzlor £, B2 5483, FHIEA o8 oloAs Hos BAE
T o AA M A A A P AoE gotd 4 gltkal A3t Fragmentation of
International Law: Difficulties Arising from the Diversification and Expansion of International Law: Report of the Study Group
of the International Law Commission, 13 April 2006 (A/CN.4/L.682), pp.233-234; Mortenson-> B} Ff2lo] A2 T2
Holdve S4o] 9 ofsfigtal FAsIHA zofelH o] AL AP A dargFol ofyet olskA] B(inelegant) A
AAA(recursive) N 7Hthal 7SI TE Mortenson, supra note 32, p.781. Gardiner= &3 8] ~E 9} W 3al FH|
EA7E ASshe 498 AAEE 37] IEH, ILCS By 2oy 3lo7t 1@ AEel tid e Be ANE A
S ofUeka HASAA, FaF AL wdG A FHA 8 2 FAd Rol@ AW MFe] EALL Stk
of o) Wake B sEe) WaG A0 AFo] ZopslA T tE FTPL FASHE A4 ek 27
2 olsiE 4 AUk Gardiner, supra note 1, pp.372-373.

52) ©o]2l% W BAZ, Schwebel & o] BAIE FHOZ themA A AT 314 L Aze] 4EH 84 BeY Sof
HlZo] A4 BaEe] Rud elulo] AFas WAoE FHEAZ AL 4 ook BT AU Stephen

Schwebel, Justice in International Law: Further Selected Writings (Cambridge Universirty Press, 2011), pp.294-295.
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FAYTEE SYH ZOFPIE, FUY BEHPPEE J5A 93 gk o) HA v

U AR B3 AHH e S22 (lacuna) T2

WY ARSPBEL FEAE THE HUR BANA 2ol der EAlsA gty
o] BE WA AAE FAFEY AfAT BAA Yok oA 1E FAME HA
EE A7HE o) FEHEIP Bgo] MY FREHBF) B FAMTE] P
FYuo] 9A Yol Breha, AurHEel B FAYAE vad Ao &
A3 g, TR T olfrs ROk ojst o] Evke] Wl ARSFYVFE T

ARA BHAA B 0 ek WA RS AT Yok ok Bl FEA
webd] o] EEe BA Evh 2 MY ARsHBE] A8E & Ut FA PR =
A BE FAHOR HSL, ol EUl D FRAFADEH FAMTe WA 2 W)

T ARFHST A A FHAAT ARA FAH A=AE AHEE

II. =712] HZE FETHES N2

(

uE SRR Y el BAE Aslel A8Y TAWTHEL Hohho] FuA
oARE FHste A WAz Hold, ARFUBF BB FAY ATl FaF aad
2 % g adE BT o] Ba Ade ol SiEo) A % Atky 1)

dejo AE e R Ese] 544 AHAA o] A ¥ 535 Y gHs

!

lzl

JX.‘i

A5 2 5ok wwo] Algld wl wWalslnzs yakst /g Aort 4% o) 9
&2 Ao R oladthy oo wie} HRFHEF A NI AFAY BH T=E AT

1) Patrick Terry, “Absolute Friends : United States Espionage Against Germany and Public International Law”, Revue québécoise de
droit international (Quebec Journal of International Law), vol. 28, no. 2, January 2015, pp. 183-188.

2) 71 WA A X CAE 489 FARE $31S f3l Aasdo] Hojd vlE7]d 35g91 2y As7HEE 2ot &1
g Az 1A ddagteE 2930H, offldx 7tk el Eae] 58 HEFH F&she WUdE AR
Ch(EAY R, “HlE7]dl| 7hlel Do} ol &3 vd7]|A] #4997, 201919 9 16 Al6 =A|H). o|<} o] ndeel| F ==
FRFHEF] s THE A9 IAHA 7] Wi A Jd Aol ojEgol WET & 4 itk

3) Terry, supra note 1, p. 183.

4) 238, STPEESHEE - SRS Y -, A2 HEZSTAL 2010, p. 0.
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okl whet tFsiAl Yehal Qi

AR, AFH Moz Hshe 4L vd HRF3EF ta s 53 b=
AEE Hdgd ke PHA=E 2ok o] 22 H54 M@ tAHambassador) ] A=
A ARFH dFo| #ASE FE| 279 (Montesquien)2] S12jollA & Yehdt) FH 279
of m=d, thile FA=Y AAZEE FHs7] skl ‘F(his sovereign)®] F(eye)t
F(ear)7} Hojok gt Bl Qlkd o]9 o] Y ARFHAFS HRFF APt
A =9 AAE Hide o] st E=o] Raske gt B Aotk

=7 vided o]FolAe ARFHTFY S TAA Jid A7 A gl Be
PAoAME, R B =9 F3E A% =7 BT ¥IEEE'(a wide range of
clandestine government activities) H¥-S FshH= 2082 AHoTthe o|= nided] I
= Yo EAF MY 7A4 e B Uie 5] oEe WE, R 5os
AT =71 vEEsS 2EA0® Aol At B Aot

AR BRFR Y SIS FAISHE AR AAE B4R Far(without detection) <33}
+ 771 BRSPS e A=o] READ HHd HEE T Y= AT

o) ol AEsF TFel F2o] FololE el Bhi=ol AAsHA XAl 2LstA B
o

A, d=e 59 oAFE Hd ARFHPEF N FaT 94 BHeE Aot o
W M=, vE ARFHEFS “B=9 A ol U= HIEARE B=o 59 §
o] 4=315}= 3Y<9”(the non-consensual collection of confidential information under the control of
another actor)Z 208 TIHEZ H|E I/l wl$- F93 vdAR szt Ao
W =7k FYstel HSE Aolgtd nld ARFHYAE & U He v, vE A
Hol 7kA7} drjgte A= 59 glo] % 9= v AR sfjdHr
2 T Ak

ols} o] Wl FRFABFE Ade HTHE Bl weh sl ehta Qe

5) UN ILC, Yearbook of the International Law Commission, 1957, vol. 1, p. 50.

6) Ashley Deeks, “An International Legal Framework for Surveillance”, Virginia Journal of International Law, vol. 55, no. 2, 2015,
p. 298.

7) Deeks, ibid, p. 314.

8) Russell Buchan, Cyber Espionage and International Law, Oxford : Hart Publishing, 2018, p. 2; Ifiaki Navarrete and Russell
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Z(Cyber Operation)oll H-E& &+ = TAIH T3 Ev]FY(Tallinn Manual on the International Law Applicable to
Cyber Operation : ©]3} ‘@&l 74 2.0y°] BAHE 5 1Y BRFIE T B3 TAHTE THA= 715t ok
53] 2elujrd 2.02 29l 1.0 Hs) 74 B W&o ZA i AASIE 175 Aoy 3t H82 =
AR A R(F, AR Fool, add, IAHYR), AFe AA FARTAEAAES, 2l AN, 9
3 FF-H, TABAN), A3E= TAEE ) kRl FEFS v Aloly i, v AldR = 2R .08 F

gt Yg o8 FALUTE E S FE 2.0 HAZE WA @ AA ARLHSF FHE FYT AR ART)
AN ThEI Qo] HEHTFHY U P2l glojA B3 7Fe S ANE L e HAdAE T4 ot gtk &
T Atk

24) B <}t 2] A (wartime) B BRFF Dol B3 E-L 1863 Pl FREAA A HH thEH o] WEID AGE
BollA e ml=r 5= T A 3R A (Instructions for the Government of Armies of the United States in the Field) <
Lieber CodeE 3l HE3ld o, o]& vigo R 1899 "S7H 9 #<5oll #3174 s(Regulations on the Laws and
Customs of War on Land), 19073753 9 #<5ol 3 2 (Regulations respecting the Law and Customs of War on
Land), 1949'A 47 "AlUnE ey, 1977'A9] 1949 A} GEF ool tidt 371 5 =13 FHFEo] YAt BEo @
& oA (<1977 ANFTHIAANE B3l @ AHOE B e Qlth TSl e5¢ HAY FRFA 7]E9
FES Ao AlolH FRho] TAMH OS2 o] &HHA], HA|(wartime) Aol Wik 88 = = A A3 Eo)
T CEUUTE 1.07)oAE HAA AtolH Fzhol Aol HY HRS Do I3 7F4S PASta ok o9} o] A
Al 4 EH TS Lieber Code W-8-& EthZ 1899'd foF F<&12 51 1907'd dof F<&+13, 1977 Al1F7E A Aol
olo] A dujFANA A&HHOE s Q31 gl

ot
jz
7



34 =z Zotel Y HESEEE BE FHM o7

(1) mztA goF =H|td

.I

BA B BRFHD T B AR e uaAF FHlFAdA bA
A71=E A 19573 ILCY A AAY A3t =9 A Fitzmaurice’} W2 BRFF YA E
ue] FAT A BF Aol ZIAAKEA] FAE A% ES AA A o2
o] fuyte] ArFF AT oS AVIstHEA FESEUTE Z, Fitzmauriceol] WEWH,

(|

o AR TR0 Qe s F71E dEeE A5olw e st 44T
o4 ol BE BAZ Aae Tokaie A5olt, Held slmde il 1 oo A A

AL WEHoIm, o2 Ea| £ ANE Bo] AEHE AL WS F2F QFo|Th)

R

ol uiyke] A o}t Rl THE TEolof dh= Ae X3 Aol
3] ool A Bartos= Fitzmaurice®] F&-2 AASHHA, HIE RS F0] udte] AF
£ Hlojue A= vHE F oy, dAF R AT AAaet dFe R
o] 2 EVFsIEE ARFHEFS ude dFo] TIATE Ao] Bsitial
Z38th20) B3 k> Al A]lo] ofue} Earo] FHo| met ud -9 A
£ Hlojus 9a7tA sl o vl glom, AAZ giiE IS A= ud
Y JRFHJFE FoAittar Fristis JR4F TS ude] i 347
Zo] vhgrAsittal Kokt

£3| Scelles “37] Bartos®} Fitzmaurice2] 3ol $H 1 1}o}7} O AHambassador)e]
B3] RS xS SHA7IY HUFE dEStHA], udte] RS AT ofn|
TH 279 ARE fHg o BeolngE gEstE 98Ut dokal ARtk &, 1
=t 2ol Adsiith

"(.) M 3] 5w Ao ole] BHAY9E AR ALY /e FAE vk FEl2T]e
WEw YA FAFY PN 3R F dE 192 D A4S v R
F2AE A§Y AYE AT Yo, 19 FFE A8 d@5e S HAIUL & Y=

2229 3} A9 AL slof s A Golshen. )

25) UN ILC, Yearbook of the International Law Commission 1957, vol. 1, pp. 2-3.
26) Ibid., pp. 49-50.
27) Ibid.
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to listen and to have collaborators to collect information - who might overstep the limits of their functions.”
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32) UN ILC, Yearbook of the International Law Commission 1960 vol. 1, pp. 57-59.

33) Ibid., p. 57.

34) Ibid,, p. 58.

35) Ibid Luis Padilla Nervo &]79] 37} Y& T3} Zth “[A] statement of a general principle of law could not possibly
cover all conceivable cases. If the Commission went into the question of whether cases of espionage should be made an
exception the whole principle of consular protection and communication with nationals would have to be re-opened.”
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36) Jadhav (India v. Pakistan), Judgment, 1.C.J. Reports 2019, paras. 20-32. (“Jadhav”)
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40) Navarrete and Buchan, supra note 8, p. 930.
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Y& 23 2T} “No serious proposal ever has been made within the international community to prohibit intelligence
collection as a violation of international law because of the tacit acknowledgement by nations that it is important to all, and
practiced by each.”

50) 711 A AAZEX ol g FAE ] B2 23t AT FAl H gkt 8 Q)7 17k 244
3 QITks Aol B RASEY, o2 A2 UNRZE “RE 7k 17 B A RH A4
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= T8 F IES 7FeAe €0l Ut & 5 Atk ol FHUEA T4 (Buropean
Court of Human Rights) % 3l <1¢]A}&](United Nations Human Rights Council)®l] 2]3]4]
= vehdal ok FHABARLE Shimovolos ARACA Aol B ARE HEH RO
3N Kol AdHglo] JiIe AME BRIl wet 95| MO EHE] BT E ook
ot BAGOEMN ) JiRIY] ARE ST AL Fa3F Eolgta Btk =3 f
AAHOALE = o] & i) BRES= 22 MRl BRE TIHTT AL
ATk F, Az}, AL, oY FAL TNAe] AR (private life) 7NFoll EEHH,
wehs @3}, A e e FEo FAl tid =AY 522 SAET L BAEkaL
ATks) T ER 2RI A= e i HABAHESR e oMY
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2) M9 JFE AR 5 JE= ARFHEF

g 911 ARIE AZIE &5 Aol oF Hg EE GRS o AL 9] e
JAHHZ olojAE AHZE WIHSIER o] &8 FUt lvke U0l ®HEA H3
o olell wel F7HE2 o ARl HeE JHERSE Qs g g ag A
Aol ARk & Slrk= fl4e] FtH7] AlFsigith

ol MY FRFHBF B HAE FFe VA v ARG JIFEZE FHOR

X# T S qHAshs S 71 JEEEE IAAE Y ARA ojd oz WAAZG ol w} 1966'd “T3AIF - ALE]
2 - 23hA A qrepat “AA - FAA A qrepro] A E L, w3 «AFAE A A G op, ol JApEEH Y opr, «al g
AP, ol PP T SRR JAARTE A TAH AAF k= A=A o7t QAAF k] o] Fsts
A3 570 Ao PME widste T A = Qs

51) ICCPR A7z

52) Russell Buchan, supra note 8, p. 106; Judgment by the Chamber, Shimovolos v. Russia, Application no. 30194/09, ECtHR, 21
June 2011, para 65.

53) UN Human Rights Council, “The Promotion, Protection and Enjoyment of Human Rights on the Internet”, A/HRC/20/L.13, 29
June 2012, para 1.

54) UN Human Rights Committee, “General Comment No. 16: Article 17 (Right to Privacy), The Right to Respect of Privacy,
Family, Home and Correspondence, and Protection of Honour and Reputation”, HRI/GEN/1/Rev.9 (Vol I), 8 April 1988, para 8.

55) UN General Assembly, “The Right to Privacy in the Digital Age”, A/RES/68/167, 18 December 2013, para 4(a).
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Protection of Human Rights and Fundamental Freedoms)(©|3} ‘FHA@HP)oNA FA 8= S
t}50) At A B “HHol|l A”(in accordance with the law) SFAY =&
“TI=AL3] ] 3 Q”(necessary in a democratic society)ol] Wl A = Aokl WAL
7] WEolth.s) T el 7IRME e ALY FF o] s Qe AR F
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2% 49 ATD 5 1oL FHE Ao B 4 ok
Jed 7] fEQREcke] FANME Festn gl Hhe 2ol Al A A
WA 27 EE AR "adol ARE A9l ) HeHE AR AVYL & 5 9

: T4
AB|HRC) oaff & o FAZ o= fRstH e vl =7
AECE ot 37 FAE 71E S i) REEA] HE 27 H"ﬂ(m accordance with the
law) A3 Fofof o Hrt ofyz} i) FHA =2 DA Al T o] AA-H ok 5
™ (necessary to achieve a legitimate aim), iii) Uo7t 54 243} B]&(proportionate to that
aim)dto{ofF Tk St QIrkse) 53] Y FRFHGFY A E o F5F F
B2 F WA 71E S " Afol QY AHEE Aol MAor Hsta =
A=tpol] ik Ao g 7 HoAdo] JAAHH o mE FRFHPBTE Aol
2 g 7] otk

B

ol

56) "1 ¥ E 2k, (European Convention on Human Rights : ©]3} “ECHR”) 19531d HEH o, o] Fekol] ofa FHIA
$19) 3] (European Commission of Human Rights)9} -5 918 Al Z2x(European Court of Human Rights ; “ECtHR”)7} A H = T}

57) FHdAHF A=,

58) Decision as to the Admissibility by the Chamber, Weber and Saravia v Germany, Application no. 54934/00, ECtHR, 29 June
2006, paras 92-95 ("Weber and Saravia v Germany); "Consideration of Reports Submitted by States Parties under Article 40 of
the Covenant: Fourth Periodic Report - United States of America”, (CCPR/C/USA/4) 22 May 2012, para. 22; UN Human Rights
Council,“The Right to Privacy in the Digital Age - Report of the Office of the United Nations High Commissioner for Human

Rights”, A/HRC/27/37, 30 June 2014, para. 23.
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59) Navarrete and Buchan, supra note 8, p. 901. &2 Tha7 ZTh “[Allmost all States spy almost all of the times.”

60) Catherine Lotrionte, “Countering State-Sponsored Cyber Economic Espionage under International Law”, North Carolina Journal
of International Law and Commercial Regulation, vol. 40, 2015, p. 477.

61) Kathryn Browne, "The paradox of peacetime espionage in international law: From state practice to first principles”, Australian
International Law Journal, vol. 23, 2017, p. 109.
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4 ARl A ARBAS 2Yste Aol MY FRFFHBFY EAUS olsfistd
A dyeta = 5 vk S B SAE AFME gGA AET F e LRkE
=7k 99t 26 Bld RSP video] dYHERE AP EAE F
ke A AAZE o' = vk tso] dEH Y Fo4 81 MA &4
U5 T7ke AEld 84AE Hriste Zo|BE 7[EHO R offfE Huk ofyz}, o7
o Ao F3EE =7k g9 tal 1 =71 A3 24E ASee 22 9 ¢
B2 Fhbell §le Aolth o]ef o] Hideo] HH= ARTY P HdEH A
A5 S SRR o AT & F Utk
a5 B4 SRR v WA B8 /N FE(claim) ol gt
M4 Wk (counterclaim) oA #aY} M SHile] EA)7F 05 AHeiAl ERlE L, o
WY S0l FAEo] AgHor JAHE w, A3 dAH A4S v & F Aoks
Ty 17k ARFRGAE Aol REA Hde o AdYEHERE o] e FHY F
I whke] Ay WAYET] o3& Fxoltt H%ol Hid HEFHHAE Bzl oIk A
314 S (intrusive nature)= 7HA|aL e Bz HdEo] FRE FHs= I7F JRIAES
ARG WA ABA S A54om a76] offr] wEd, ‘FA Y 84x A
&t7] o8l 72 & F Utk

ool wg} Khalil> HEFHBEH o] Bl=ae] oHng glo] SHsHA WPH= =
7vel o= dEH A 7ldskr] ofHua FASAL ke ojxF BRFHEFY
s AY oF Add syuA o HIEdee =818 AAE Adste ARHE, 1

HAl) WAE WA FAL HUASE A 7K FPE ojelgol WETkL Holok & o]

2 9
o

r

=5

A

3)
S

b

62) “Draft conclusions on identification of customary international law”, Report on the work of the seventieth session (2018), UN
ILC, A/73/10, para. 65. ILCE QuHAQl 57k B919] 249 Baye] Z771 ° 4 Q= B9le] SRl Mol 9)%o] 27)
HE A RE F7ke] 4907 TP AR Dsta PESASIL BT Z B9 FA% B 5 A wte) 9
A= AW, AR, 3 9] Bk ofyet ko] “71EE 7155 (other functions) = }l%“\l?] Ao (A8 5), =3 #
of A7 2 & e IR 7AA FHl(form) = HwAAl, BHAA, AW, BF HEGTAY] o, HEEA
of tigk AR 4 YA, A4F AW, TUAIRA B, HETAY #HT FAF3 2 T wlg ZHA AAE Uk
(A& 69 A2 B SAZ S F de F7HH 9] T Feol disix e 24 tiEﬂ(physical acts)¥F ofujE}
T-F 9 (verbal acts)= 3FH™, ol F7te] Ff-SH(inaction) = #3o] FAZ B UTH(AE 69 A3 o]} 2ol
ILC—t— 7t BE AL A VMRS SRk Ml def Ui R Eed Ao RE I/ E 29

5= ¢ ohefeta 3 %’4’3}7%1 s Ak

63) ?1‘7}5%44 INAE a7 AETH 84 date IS FREY
A 1 Y7 A o ﬂi SHEATS
H4E& FHEH O R AXHA AALHA AFTHL
2017, p. 62.

64) Chantal Khalil, “Thinking Intelligently about Intelligence: A Model Global Framework Protecting Privacy”, George Washington
International Law Review, vol. 47, no. 4, 2015, p. 939.

Az ERYST AR AYEY] 9
3 oAt =7HE0l 1 FRE 78 T Whste

_‘4
Fasta, olol of
=2z A4 Zlo|t}. Malcolm N. Shaw, International Law, 8th ed.,

ATk
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@] Q4w ¥ zaTgol glol, B4 B P WA Sale) 4L A ol
ti B Ao odEn, 1Ym

=
physical act)= #EH Aol 71T = & AP o] 274 FZ3H

e obd Zojtkes olo] dF ATFASL IHEA B =7Fe] B (secret state
practice)> TFH FAol 78y oldrt= 282 WEaL UoheD
3. 8 A

A%e vho ol WY HRARTE) B FAMA BIHE Grotius AThelA ofFl 1t
BUa Qor, Y ARSHBEE odE SRRy SesHs deldn AN
Aolth, el B4 ARSFPBFA B AwA AAe T2 gH BN A2l
omg FAYA Eolrl BRaAAL oo} TAM WA ARo] o]2AE T AoZ B
QI

SEt 1960 WIET A9 2F U27] Aol fal kel toswA, HE s
o) WA BAlel e Bl Al Uehl] ARSI 53 196038 A7)H 0w

65) Steven Ratner, “Introduction”, Symposium: State Intelligence Gathering and International Law, Michigan Journal of International
Law, vol. 28, no. 3, 2007, p. 539.

66) Navarrete and Buchan, supra note 8, pp. 920-921; Andre da Rocha Ferreira, et al., "Formation and Evidence of Customary
International Law”, UFRGS Model United Nations Journal, vol. 1, 2013, p. 182.

67) Michael Wood, "Second Report on Identification of Customary International Law”, UN International Law Commission, 22 May
2014, A/CN.4/672, para. 47. 92 Tha3 2T} “It is difficult to see how state practice can contribute to the formation or
identification of general customary international law.”; ILA, "International Law Association London Conference: Committee on
Formation of Customary International Law - Final Report of the Committee Statement of Principles Applicable to the Formation
of General Customary International Law”, 2000, p. 726.

68) U27] AP @A) qhre] t=olo] WAl WA AHE AW GBS AW W U27]9] WD B85398 espionage) 7
TAYE AR AR, GFFHE YA(the principle of air sovereignty)S $IWFE ZAA AR, FHIA ] i (the
concept of aggression)°l OHDLO}LZI SRS ook BH <tEEl= 7] ARl Uiz WA A FRI A FEHof A
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(1) e (intra legem)

ABFL A ole) HaAso] & ooy BYol
Atk Loms B el 1 T YIcke)

a9
5 @7 F7150] et w glo] Be

I PSS AAEAL BT Ewe FEN YERE, AAH 59 EF e U89 dHEA Aok A
A oRRElEkE ol9lol = ml=o] U27]E o] &7 ARFF FFoA B, 9] 2d k2] G
g A Bd B, 972", 229 °1~ mzol tif A= YEE o83 JRFHL TS FA
7F A=A, U27] ARIEAY GA =2 ARSHET ARMLS 57171 A8 A ‘NASAS 7143 ¢
A3 ddste] ojgo] m=e] 7%1‘%»—: Bl 7| A w28 perfidy)E TA3HETE BE AIZIHA
Ki-Gab Park, “The U-2 Incident-1960”, The Use of Force in International Law : A Case-based Approach, Tom Ruys, et al. (ed.),
Oxford University Press, 2018, pp. 67-75 ; Quincy Wright, “Legal Aspects of the U-2 Incident”, American Journal of
International Law, vol. 54, no. 4, 1960, pp. 836-854.

69) Julius Stone, “Legal Problems of Espionage in Conditions of Modern Conflict”, Essays on Espionage and International Law,
Roland J Stanger, ed, Ohio State University Press, 1962, pp. 40-43; Christina Parajon Skinner, “An International Law Response
to Economic Cyber Espionage”, Conmecticut Law Review, vol. 46, no. 4, 2014, p. 1183; Christoph D. Baker, “Tolerance of
International Espionage: A Functional Approach”, American University International Law Review, vol. 19, no. 5, 2004, pp.
1095-96; Raphael Bitton, “The Legitimacy of Spying Among Nations”, American University International Law Review, vol. 29,
no. 5, 2014, pp. 1017-1021; Simon Chesterman, “The Spy Who Came in From the Cold War: Intelligence and International
Law”, Michigan Journal of International Law, vol. 27, no. 4, 2006, pp. 1090-98, 1126, 1129; Jorge H Romero, Cyberespionage
2010 : Is the Current Status of Espionage under International Law Applicable in Cyberspace?, Georgetown University, LL.M
Dissertation, 2001, pp. 8-10; Glenn Sulmasy and John Yoo, “Counterintuitive: Intelligence Operations and International Law”,
Michigan Journal of International Law, vol. 28, no. 3, 2007, pp. 625-28, 633-36; Patrick Terry, supra note 1, p. 181; lan H
Mack, “Towards Intelligent Self-Defence: Bringing Peacetime Espionage in From the Cold and Under the Rubric of the Right
of Self-Defence”, Sydney Law School, Honours Thesis, 2013, pp. 21-22.

70) Stone, ibid, pp. 33-35; Gary Brown and Keira Poellet, “The Customary International Law of Cyberspace”, Strategic Studies
Quarterly, vol. 6, no. 3, pp. 133-34; Roger D Scott, supra note 9. pp. 217-226; Sulmasy and Yoo, ibid., pp. 628-629; John Kish
and David Turns, supra note 29, p. xv; Geoffrey B. Demarest, “Espionage in International Law”, Denver Journal of International
Law and Policy, vol. 24, no. 2, 1996, p. 321.
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SHAl A& olojA a1l QloeEE AFHOE JIAH FHA Y= Holof it Aol
ol 23tolo] WA 29]¢} #HHAZF Oppenheim®] T H7llA= & et ok =
Oppenheim®l] W=,
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"sfole FA 3 3NH JRE 2R FHs] s 9l AR Fpe) vEaglol,

BE b $4 EE AHOE 01U AU AT sk, o)k =9H AAH, wA

S PRHUL § & Yk THAS ETAD. WY BUAAE TABAD Ao AU
o

EA), PHAL Lows AN BAE F7h SAFelo] YIAHE HD HRFALEY
Aol AFETL R Utk o] Aol ABRE FAES THS F Ux WA T
& “F7VEo] A% oA (heir own free wil)olH TR BAGOZA D FAE]
g ZAQ Fohe) AE WA PEe Yol Reth & FHEe] Felo) o5 A
2 27 Pl flod Frks Aol APHE B AREA BFY 5+ Ak
Aolth. o] WA AAE WY FRFYBFO| A g B, WY PRFYBFL FAA
02 FAW FAMTFRE FANA OB B AR T YRFPVFS
Atk Eel7h AP Rolthy olg) o] FUUE WAPHL WY FR5YD
Fol A89 Aow, TAYS AAY E= BAE Esa AR4ANE YAHew
AT v glor, 53] FRFPFl TAWY BT H(ius cogens)®l TATHE 27
5 glonz vt Afolde] BE uFABEe 2RH0T FTAY o] ohlehs

l

WHoltk. w3 4 old) BE F7FEol B U FFABEL AL Yol
BT53, olo] s} Fo| E Wl AFS FHT TP} gl HE S0 ¥ Thuy
E o] 42 SWABTHE Zolk™ olol Lows BATFEI ¥4 FABYOE 2 u),

71) 972 23 2T} “Spies are secret agents of a state sent abroad for the purpose of obtaining clandestinely information in
regard to military or political secrets. Although all states constantly or occasionally send spies abroad, and although it is not
considered wrong morally, politically, or legally to do so, such agents have, of course, no recognized position whatever
according to international law, since they are not agents of states for their international relations.” Lauterpacht, Oppenheim’s
International Law, London: Longmans, 8th ed. 1955, §159, p. 862.

72) S.S. Lotus (Fr. v. Turk.), P.C.LL (ser. A) No. 10 (Sept. 7), 1927, p. 18. (“Lotus” =% “Lotus A}717)

73) Terry, supra note , pp. 180-181; Stone, supra note 69, pp. 33-34.

74) Stone, ibid;, Brown and Poellet, supra note 70, pp. 133-134; Scott, supra note 9, pp. 217-26; Romero, supra note 69, pp. 16-17;
Sulmasy and Yoo, supra note 69, pp. 628-629.
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< Aelid F2 2o S AR Fol §lo] Bl YENA HidE el A
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BE FHEE e B FAEF L JERA, A4 SRS B30k ¢ FAY

ool W ARFAVE) UL FEF Wiights B GERAT FASH o
B 4 £Fe AW 1EAHo| N BT Tt He glo] WP B YE
ol HEEe] RS FPE e B 4] AR U B9)T BEsD
91ek50

E5 BAel e EA e adQ Bad DA YA vRat, 27}
3 Y ARHBE] ofFe] nuA Baole SUGE FAWY FAEF AH o9
7} Elolof B o7} BHA gtk Zlolth & JERA W FEA B 4%e A
F TAMIA A FEA, WD YRFADF| o] AZe] A F AYLL ¥
$ 07 2AG BA4 EE FAN Y FEANS WA 5 gk MRk Yk

75) Terry, supra note 1, p. 180; Romero, ibid., pp. 19, 44; Scott, ibid., p. 226.

76) EEFd 2.0 7& 329 A

77) 2EuFE 2.0 72 328 F4

78) Rechard Falk, “Space Espionage and World Order : A Consideration of the Samos-Midas-Program”, Essays on Espionage and
International Law, Roland J Stanger, ed, Ohio State University Press, 1962, p. 57; Mack, supra note 69, p. 15; Manuel R
Garcia-Mora, “Treason, Sedition and Espionage as Political Offenses under the Law of Extradition”, University of Pittsburgh Law
Review, vol. 26, no. 1, 1964, pp. 79-80; Ingrid Delupis, “Foreign Warships and Immunity for Espionage”, American Journal of
International Law, vol. 78, no. 1, 1984, pp. 67-68; Wright, supra note 68, pp. 12-13; Ki-Gab Park, supra note 68, p. 72.

79) Wright, ibid., p. 17; Deeks, supra note 6, p. 303; Terry, supra note 1, p. 182.

80) Wright, ibid., p. 3.
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81) W ARFHRF 3t 2s A 2 7HA] Sl B FAH W& AdFNA AdAlsHA ArRith

82) Baker, supra note 69, p. 1092; Craig Forcese, “Spies without borders : international law and intelligence collection”, Journal of
National Security Law and Policy, vol. 5, 2011, pp. 204-205; Scott, supra note 9, pp. 217-26; John Radsan, “The Unresolved
Equation of Espionage and International Law”, Michigan Journal of International Law, vol. 28, no.3, 2007, pp. 596-623; Terry,
supra note 1, p. 182; Steven Ratner, supra note 65, p. 539.

83) John Radsan, ibid., p.596. ¥+ Th-3} 2T} “Espionage is neither legal nor illegal under international law. Espionage exists
between the tectonic plates of legal systems.”

84) Baker, supra note 69, p. 1092; Forcese, supra note 82, pp. 204-205; Scott, supra note 9, pp. 217-226; Terry, supra note 1, p.
182; Steven Ratner, supra note 65. p. 539.

85) Terry, supra note 1, pp. 182-183.
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86) Ibid.
87) Chesterman, supra note 69, p. 1072.
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O EE Radsan® HIY ARFHEFY FAHL 435 7t oy W, o] &
ofo] ZA|MFHo] B33 AL Brlusitty Hr18k uhs) Chestermans 17]4 o
o7} IAgo] st v 2HA A= v ARFHLFS FE&she o] 7St
71 kAL whEskal

w3 vy HRFHBFE glo] ik FRE njdEo] U< (espionage)dH= =F 3}, E}
o] A=o HRE vy Yt FE A= =¥(counter espionage)©] A

88) John Radsan, supra note 82. p. 596. Y& th5-3 2T} “Espionage and international law start from different points. Espionage
dates from the beginning of history, while international law, as embodied in customs, conventions, or treaties, is a more recent
phenomenon. They are also based on contradictory principles. The core of espionage is treachery and deceit. The core of
international law is decency and common humanity. This alone suggests espionage and international law cannot be reconciled in
a complete synthesis.”

89) Ibid., pp. 596-597.

90) Simon Chesterman, “Secrets and Lies: Intelligence Activities and the Rule of Law in Times of Crisis”, Michigan Journal of
International Law, vol. 28, no. 3, 2007, p. 553.
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91) Forcese, supra note 82, p. 120.
92) Forcese, ibid., pp. 208-209; Stefan Kirchner, “Beyond Privacy Rights : Crossborder Cyber-Espionage and International Law”, The
John Marshall Journal of Information Technology & Privacy Law, vol. 31, no. 3, 2014, pp. 369-378.
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(silence)ole} 2 54 IA|BA gt =7lke] A7F FolIA 79
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(omission) 5°] EF IEFPL ol EdHT & 5 Jvh9d) T El=o| Sl tisl
oy HE T HEINE & F Ue ¥eo] ZdEHe A= Bk, svb ¢
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ol¢} o] HFdLe WA At PAHE T2 AT =43 PH=E sl BxY
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93) o] & HE2| /o Z £ o inaction, non-responses, omission TolA4} o] o] Afold| = Bt HA 3 FAH
SYT O B 4 JonE, FRY WRE QS 2O H
94) Nuno Sérgio Marques Antunes, “Acquiescence”, Max Planck Encyclopedia of Public International Law, 2006, paras. 2, 26.
95) lan McGibbon, "The Scope of Acquiescence in international law”, British Yearbook of International Law, vol. 31, 1954, p. 143;
Antunes, ibid., para. 2.
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e RAL A AR 2D GAREH AR
QB ALHI gouk, ol BE o @ Wi e ga Yk £9 mo.

a8 BHEEe AAZ R ddsta
T Zo= dHA gloy, ofo thsf ouldel iyt E7Hd A (inviolability) ¢1¥tE S &
n=h

w) EAES B3 waTe W
ARFAYE EE ATFA el e P ARFADEA A T} B 4%

ol N Fke] A Wao] ThE F/1Se] B AYse] BAHA TALY
B0l W BN BARYT AT 2 5 Aok F B
A

Pelme WA TUe WAL & QA g =)

2] )] J& 5lo] AT AXHA e (collective) Q102 HHSIHA =4 2
 EAA o7t dAdEHE T E 4 7] WEolth

96) Qlﬂ 9 GARAR S, s FRlAA A A2t Qugd gl sl of ol=Adutel] ofd v ARFHSAFIHEA S
23] S = AAFN= BTk, ol thal WA sAA S FAT Ik 7o BEEA g Qi
97) Vlctor Rodriguez Cedeno, “Fifth report on unilateral acts of States”, UN ILC Documents of the fifty-fourth session, A/CN.4/525,
p. 111, para. 104.
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ol¢} o] nd HHFFEFo W3k FE3 gAY HOl FGHEo] YA o= o] +
ofe] IAEAT} AR FAE g Je AL =7 IF FAY #Fo] FA7] el ZA
ZAE A FBAH] JHE EQD(tacit collective acquiescence) O-E A= A1, oA o] A

ANE BN GRA P 4BL L Y= A0 ¥ 5 ok

SR 3)

ME 27ke] A BY HY JR4ADE B AR AF e AR G
of AP B 5 glov), FAM BHAH Hul Ty w7450 HRAQ 4717k
AR WD ARFHBE B FALNE BRHOR GANATE 7S BT
2 5 9ok

(2) Tu Quoque A=

Tu Quogue’= “GAE TH7EA (you too)ehe olmle] Rlole|q fejd RoezM o] o
7k W 9oz S Adolth® & FUT WS AT T ko] “AFHME
M SPE e nRIAmAlE ool SPMaAslel el owA MR 4 deTheks
P =22 QIAHT ATk ojsh R FW =elrl FAMANE ASHA, “Hrs
1 22w} AR FAT B9 T e NBT & g 9o
& olThion = A2z ol W FUF WSl thal) el

AL
(ol

Zolgta & Rk
Adste A YA Gve 2otk 7HE Nuremberg HRATAAM AFH7E Lo
Reader &+ B Doenitz’82] e A delol tial 7|4k 4 AL P = HA
e & s A=, dFTH AT A9l el 7hstke A FHY dF
of FestA| gttal H3Lr] wiolgh= Zlo]th10)

|22 Tu Quoque ¥ o] vl HRFHFo| #3 F7lE9 AT e AL

98) Sienho Yee, “The Tu Quoque Argument as a Defence to International Crimes, Prosecution or Punishment”, Chinese Journal of
International Law, Vol. 3, No. 1, 2004, pp. 90, 103; Annie O’Reilly, “Affirmative Defenses in International Criminal
Proceedings”, Defense Perspectives on International Criminal Justice, Colleen Rohan eds, Cambridge University Press, 2017, pp.
513-514.

99) John Dugard, “Sixth report on diplomatic protection”, UN ILC, A/CN.4/546, 11 August 2004, p. 5.

100) Sienho Yee™= Nuremberg MR A #2] w4 f&o] & ZAYH AZ 02 JAAHI YSE 501 Tu Quoque DA = TA|
W 2oz Holof dtpy 4313l Utk £3] Sienho Yeew Tu Quoque Y& o] 25 =4 AT FHoA A=
AL e HE Tu Quogque B2 o] TAWNZ FHo = e ZAel B Utk Yee, supra note 98., pp. 87 - 134.

101) U.S. Department of Defense Office of General Counsel, “An Assessment of International Legal Issues in Information
Operations”, 1999, pp. 43, 46. Y& Th&3} 2T} “[A] nation has no standing to complain about a practice in which it itself
engages.”

102) Yee, supra note 98, p. 131; O’Reilly, supra note 98, pp. 513-14.
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196013 U27] Abdo]l 83 AZIE Al&d Aoz HAlth &, U27] AR G4 vl=
ol ZAlotoll Fst= AN Tu Quogue B2-& W2 s =el= AR&stA vd A
Hefdsyt dde 914 fdez 89 A g

THEE el FEFHHN 5 AW fdtolgy WA HdstA), va2 ‘AdE T
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1 sk glek olge Wk WY FRFADEN BAG F7150] Bmst A U
s vk, vae Sl ek FARR e
So o3 HFe] BARR FYYE <A
BHAAE, FAY N EE Y
Sahlel gol foFE BEe] id WY FRFAVEFL AR wFo] FaE BA)

oflep EUS|H=E Y3 TAREE £ Aes T4 dAs 917‘3‘3],106) ol&
FU= vl gel FARE U VI, FU BT AT FUD AUERD
103) U27] ARoll Al w2 vl=roll tall 321 AlZl(publicly express regret), TEA}] M2 A, APd k=] k&8 9 F3)H

w, o2 Bl 1‘41011 o g4 oz JR|ASFES AstaL Qe &do] 1 2L 27E
W 28-S Ao vidsitt &, V= &do] vlmhEg ¢ 2 R HY JRFHEE
Ado] uj=re] HAn|dyof tjs] AsA Bldsl= 22 Clean Hands, Tu quoque ¥ &0 24| 9= Zﬂol g3 HhEkgk 7o)
o). UN Security Council Official Record 858th meeting (S/PV.858), May 24, 1960, p 15 para. 77.

104) U.S. Department of Defense Office of General Counsel, supra note 199, p. 46. & U537} 2t} The lack of strong
international legal sanctions for peacetime espionage may also constitute an implicit appllcatlon of the international law doctrine
called “Tu quoque”(roughly, a nation has no standing to complain about a practice in which it itself engages). Whatever the
reasons, the international legal system generally imposes no sanctions upon nations for acts of espionage. (7Z+ ZAtoll 2|&h

105) lan Traynor,'NSA spying row: bugging friends is unacceptable, warn Germans”, The Guardian, 1 July 2013. https:/
www.theguardian.com/world/2013/jul/01/nsa-spying-allegations-germany-us-france (last visited 21 December 2021)

106) Gerhard Schmid, Report on the existence of a global system for the interception of private and commercial communications
(ECHELON interception system) - Part 1: Motion for a resolution, Explanatory statement, European Parliament, A5-0264/2001
PARI1, 2001, pp. 27-28. (“European Parliament Report on ECHELON”); Jack Goldsmith, “Spying on Allies”, Lawfare, 1 July
2013. https://www.lawfareblog.com/spying-allies (last visited 21 December 2021)
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Avze] WakAE $9F 2 0 ECa Schmi)= “FAAY dl2uE AHse 2
oftiels e WXl vl YTk o ofms Ago] dslEloln] oleldt o9l gl T
AL ok FFEAE ARSE FAL FUATE oFoltd 2 FHEE ogd Anel
=49 b 7o) BAR ARSI o)F WAL ol Ro] WHF e Wb cle)a
oA R FHL AN P Gelo Sol o HUThe

* By JJZ]-,] ALY =7(2229)& AEste] A4 2o AR YA T 0 A Ys wPych

sk AL EAZLQI B ALELY ) sty vRAL

1) “Souverin ist, wer {iber de Ausnahmezustand entscheidet”. &2 7], “o}7Wl<] o] dd] vl S5 AMAZS} o e, o
o] EoulHg,, B4 #6035(2006.3), p. 197.

2) Ibid., pp. 197- 198,

3) SAY, “dejdEle} e A4 ofle] & | E el tigk v, T Eh, Al4738(2016.2), p. 352.

4) ARG, “Z FrIEY FAME, THEAT, B A605(2019.9), p. 12.
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L3 HE AA HollA oAl e AMATE omet Fe(hm) WEel 9o A&
<= WA Hst =Ud Ao =® o] o= & T
AA WY BE Aol 7 FEshe AE AR
sto] T3k Hdo] FYHJ=T, o= dAstaL F =

A A F<7]7+(World Trade Organization: WTO)ZE THHE = A F4H FIAME oAzt
Ao Aol A FE ol FAARSIeL vl 7R Y S=
< Y88t A9t AT B RS 53 #Hst] It e A 2 ool e dnt
7 (General Agreement on Tariffs and Trade: GATT) AXXZ(LHH ool tigh =27}
HokA ek A oF 59 ok B3] EAZ S GATT AIXXIZ(QFREAS] o 2)yolt), u|=e]
EHT PR} F2uulo]# A7EEZF19(COVID-19: Z2UH9) AFRE AXw F43] F
A FAY R TR RS o] fE 3 FHARFEANAY. E35] 2019 49 ¢
Agtolutel HAlot 1o T F AZkEA A ik WIO 'd HilA= #A|ote
GATT AXXIZ A& tste] 7L 8e FAACRE &3t o5 AT Hxo HilA
2 I3 T ARMA o]dE IS T AoE oFHT}S

GATT AA7} AZE I WIOZF £33 o] Fole +H2 FAAdZX7L AdEA o
RUEAFS doPE o= 3 AFfe Z&th 1 olfrol tiste] ¢HE o914 S L83t
+ AL ‘A=t dAHPandora’s Box)'E v A% 20 oA Z=o] I HPAES 4
3t 98 B &S UAE] fél AA| H(self-restraint)’ e EH T AolZ= A Ao Sl
o) 2T AT 7939 R B 40| dolo] AR oot I AR £AVE A%
dojd ZiIA ol thete] A4S Har) vk

N

5) WA, “ol oW HehZ8 Ao YA g el a4 5 Aol oA fF B | 518 o R} A e| YA, TA
AP AT, A25E A3E(2009.2), pp. 2, 7.

6) Russia - Measures Concerning Traffic in Transit, Report of Panel, 26 April 2019, WT/DS512/R. [hereinafter Russia-Traffic in
Transit'] & 'E BIAE 20209 62 GATT AIXXIZSF AHEY 5L F4< 79 B A-ANAA #3 A
(Agreement on Trade-Related Aspects of Intellectual Property Rights: TRIPS @A) #7329} TS 7}El= 9} AR-tioletu|o}
ko]l BA tigk sid BHo| F3E VN T Saudi Arabia - Measures concerning the Protection of Intellectual Property
Rights, Report of Panel, 16 June 2020, WI/DS567/R. [hereinafter Saudi Arabia-IPRs] T+ = 7}ol Tt v=¢] A7 L &30
7 AFE st =X A EA(United States — Certain Measures on Steel and Aluminium Products) & VH-= 45 82
52 53] U AUTHDSS50, 2019.5.23), HA|Z(DS551, 2019.5.28), EU(DS548, 2022.1.20). L £Jell= 20221d it
Zlol g Ry A" Aoz AETL FIH(DS544), AE(DS547), =2 ¢10](DS552), B1AI0HDS554), 229 2~(DS556),
E17|(DS564). 4, dh=r3t LB 7ko| FEA|RZEX B (Japan - Measures Related to the Exportation of Products and
Technology to Korea, DS590)& 3'd 442](2020.7.29) ©]% BX Ae)Z B3It} <https:/www.wto.org/english/tratop_e/dispu_e/
cases_e/ds590_e.htm (2022.3.9 FHF W)

7) Nadia Garcia-Santaolalla, “A Proposal to Reform “Security-Emergency” Exceptions in Trade”, Research Paper, Webinar Series
Session §(Toward Model Provisions for Trade in Times of Crisis and Pandemic in Regional and other Trade Agreements),
(November 2020), p. 7. available at < https://www.unescap.org/sites/default/files/57%20Final-Nadia%20Garcia-Mexico.pdf >
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20083 =22 F597] ofF AlA AA AA7F AGE - A=t - Awdle] FieENew
Normal)' 2 o84 228/ 2 £33, 1§ 7P EFHoR o8 AxFdd ot
FAZQA Aoz ojojfel wel Z=o) HEFo] HHo] AT o2 AR}
e OAE A A kEsE A A 713l A e 97t = =7 BA

2} Aol AxHAH. 7] Z2U9 5 ASEA X3 Atz BEdAdo] )
ook 7€ A}, 715Hske] A4 SoE SR S7te) kT A

o]
T 4A5] 93 WelE wdo] 2EYT old BWHANE AR 8
-

Ao = HYE ok Adel S AF Aule] FEHATS ZRe wH F
ohd TAZE FdAARbe A7 GEolA AA AAL o) A=) dgEe Fujsin

Ao Az A AAR R ARG td =el7h BaaAl olRAA T Y HE ole]
@ HeolA] olslF 4 glom, EAE I AYAE olg $i7)7h BEE ARE A
o dZEtwl, TATFAAN FAAASG hn o] FHS BAFE YL vj-

Ao A5} frefnahio

8) ‘UH(security)’ = HEF vk FEHE ov]shs 2uto] AlFe] Bk (securitas) ol Al RHIZE o, AY o2 RY AHEL
BEE = ot WY, R AEL o o= AAR BAY RSP, 9517 EA E(Peace Research Gazette)s,
No. 2018-G20(2018.2.20), pp. 2-3. AHA oJu|E 13t Z+E A P2 HE 71 AL, =919 A FME
A7) BASHE 42 AT £ ok Idgold EEToI AR <httpsi//stdict.korean.go.ki> H H2E] FYAA
<https://www.merriam-webster.com> #1l. QtH = 7] A9} 1 YAE o] o, Bl F2y(Thomas Hobbes)ol
e <=m7p FAlY ouE APt ey o]F HEE 9= A A(Bretton Woods System) 52} A1} A f9t5 &
AN A 5ol wel SAEA e Edo] WslstiA MR /ido] HITAL Eok2 FojEr] AZetded], 53] cZHsHAl
8} 9K(Copenhagen School) 7} QFE. 7Id el 7]odatqih AAts], «“tiyld el Wsle} vjAFetn e 5, IS AA
T3, A6A A235(2010.9), pp. 10, 12; TELA, “SIAAIf ] tRAE i 2 8o, JFRFAS, T3 FAHA
o] &7, TAIA A, #157(2006.8), pp. 18-19, 22, 24. ©]F 1991d YA A 23 NAS} =& To2 /M S o
B SAo] gigtel meh R e el =7t Fd B GE FAAA AR BAY o g S QIZIRME, AlE<t
H, ZEQhE, BIQhE 5 Oofe Zidol SASATE A of, TR Hsker Ao EIE ] Y 1EA Alet
BAY 228 5ted;, (A2 I3RS, 2013), p. 26. E 7]E4E, Alo]HbR, AR o] 2 AR,
HAQE, At St 5o 2 tHslste] =7 dit) &, E AdS FAARA 9 A BA T A A
ZF9(realism)’, ‘AH+F2(liberalism)’, ‘73 F2](constructivism)’ 52| o] 2oA ¢ T QA hFoA YT} Aol A
&= FE a3 dEe] ¢yt =oH 5¢] the) A i 282 AEAR] 7R Jig ] Aol A
HE TAYIASE A4 thF T AF AFHES GFFOA A el T

9) J. Benton Heath, “The New National Security Challenge to the Economic Order”, The Yale Law Journal, Vol. 129, No.
4(February 2020), p. 1024.

10) FAHOZ FEE= AAARME o7} Q= Zlo] ofUBE thfdt /g A7 ARHL Itk A AHE S 2R o
A% AR Fo=o] BAME A Fh=mo] B3 ARl A Tkl s A o] =2 H ATH2022.1.21). <https:/news.
kbs.co.kr/news/view.do?ncd=5378874> 11, HH, W= 2017'd =7}QHE A ZFE A (National Security Strategy)S &3l “7
AQE = & =71t E(Economic security is national security)’ZFaL ™3+ B} Q1) The White House, National Security
Strategy of the United States of America (December 2017), p. 17. available at <https:/trumpwhitehouse.archives.gov/wp-content/
uploads/2017/12/NSS-Final-12-18-2017-0905.pdf (2022.3.9 # & W) > 20211d 3¥ vlo]E A KA A2 F7ltR A=
AZJAE SRS, T HIMAAE 259 AA A BAMEE F7IRb S AF38IAT obed F7ibE
g AAEL FHL olsirt dasitta FxstHA AEd B 7et A& A3, 7159719 75 Ateld B T
A¥, FABA T, A=FYF S1719 AL, F92 S 9 Hejes, 377 B 7 Fdrr1e g4tk 52
AHe 23] 9 Xtk The White House, Interim National Security Strategic Guidance (March 2021), pp. 6-10, 15.
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WTO 49l tZ:AQl R d97A4L GATT AXXIZo|t} o|2u} 27| HeHa (self-
judging) TFHLE =717 B4 A 9)=
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available at < https://www.whitehouse.gov/wp-content/uploads/2021/03/NSC-1v2.pdf. (2022.3.9 #F &) >

11) BaoA 2 0183t GATT/WTO 2L Russia-Traffic in Transit #'8 R4 0|tk GATT AANA 316718 BEAAA F
GATT AXXIZ #H EAL 471(13%) 22 ©] F ARbolAts] 9 sid Buxr} 3gs 49+ 371¢]th GD/4, GD/59,
GD/158, GD/260. WTO, GATIT disputes: 1948-1995 Volume 1: Overview and one-page case summaries (Geneva: WTO
Publications, 2020), p. 379. GATT AMA|AA = EFg G4 BA 7|08 FAAGZAE FHehe A97F B3k, =4
2 e g Qe A7 vind HEgd AREe 19759 29l AA 2] -Gt GATT AXXIZE 483 =7}
=9 718 dAe IR E ddste AL AH s F7he] AFelghes Aotk A #dol flvka AT A+
T Qo] &5 Hi=E 1T 5 vk 3 &4 22 HIsA Y dof R sjdste] YN A-AE o] &HA &7
T stk webs BaoAE GATT A4 B4 WTo 249 o] % oo whet sfd Alert S8 v=9f Fub A
9 0 AW EA(United States - The Cuban Liberty and Democratic Solidarity Act, Request for Consultations by the
European Communities, 13 May 1996, G/L/71; S/L/21; WI/DS38/1), Bx}de] StAZ2 3| ddo] M| 5A] ¥ LFahx
2 ZFH|ofol] st U7lekd ZX|(Nicaragua - Measures Affecting Imports from Honduras and Colombia, Request for the
Establishment of a Panel by Colombia, 28 March 2000) &4 HA| ThFA| Ut ©1%F Saudi Arabia-IPRs 3L
Russia-Traffic in Transit 3'd B A9 WY& wgly] w&ol] A8 dastAe Futh

12) Briese Robyn, Schill Stephan, “Self-judging Clauses before the International Court of Justice”, Melbourne Journal of International
Law, Vol. 10, Issue 1(May 2009), p. 308.
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HEA} AdEe] B TR A YRS GATT AXXIZE 2H-83kal rhid F-4
Ay 9 ool gete AHI 2
Services: GATS)’ AXIVZ2]2, TRIPS 84 A73ZAE GATT AXXIZ} FASHA QHRA
o] 9JE AL AT GATT AXXIZE A2at AAA o]F wj=to] A3 th4=2]

55338l 2 2K(Friendship, Commerce and Navigation Treaty: FCN Z¢p), At EAEA

of #gk U3 (General Agreement on Trade in

[e=]
=
3

(Bilateral Investment Treaty: BIT), A5 (Free Trade Agreement: FTA) ¥ TIAEFHH
Ao M celtgel s AP TS HIAHTLIING GATT AXXIZE w& 4713k 2o

= =9F /pxgeh

13) 79 #d FAzAd B3 §4 A3z, FAs7PA e B3 @4 Az A0, FAd2sl A7 dA A4z A7
i BAAQ R Aot floy AERIZ)OIY 2ol A s AT ArEe s 3 HRHE,

Az AT )F, F4412, F445 Adz A2, T tigk 71e3 ol B3 P74 (Agreement on Technical Barriers to
Trade: TBT §A) A&, A2z A2F 2 A103, A5z A4k L 278, A0z A83% FaL oxt TBT FA #A F482
WA o2 TFHE ohARE Fket BH o <Friekuake] a7 g FAHORE A U WAS YR & 9l
g3 F4sa Uk
14) W& A FARIU GATS AXIVEE F 7198 &o2 74, E3] Aol R E o|fF= g X9} F3l] 249
TR dal 7 e 3 s FEEETE WES FURIAT @, Bt FAEY ARzl 8%
A3zQtE 2 dubA o 9]y 213 GATT AXXIZ(c)2r} flE B}t 7H23 dejoth
GATT AJA| ©]7d9] FCN Zofoll M= bR of9fqiS Zrohir] of i A GATT AXXIZ7F =98 o] F v
FCN Zofoll A ¢t o ojqio] EFE AT o] AR, “I7IQHE o9 8] AAGEMAD: ARAF AR 23] o]}
A, =2Agets =), A65d A1Z(EE A1562)(2020.3), p. 131. 38, ZA w=9] FCN 29 GATT AXXIZ
9} BAHoZ FAS FE oS T3 o), I FE-S WA SAL ‘it considers’$} 2> EH S F ARSI
A k9kT}. Sebastian Mantilla Blanco, Alexander Pehl, National Security Exceptions in International Trade and Investment
Agreement: Justiciability and Standards of Review (Gewerbestrasse: Springer, 2020), p. 1. H]=r2 BIT A2 o|dol= F2 4
A B0 & FCON 2ok AZa ok, FCN 2082 ARAt AAIHA o] F B2k BE 402 sttt 19601 th7t
2] FCN 29k g 419] BITY| thdh wl=e] tijkoZ z&Esta giglo, W 9 &9x] A& AXEA 19701
SFaboll= BIT AZE AXSA HATE Wolfgang Alschner, “Americanization of the BIT Universe: The Influence of
Friendship, Commerce and Navigation (FCN) Treaties on Modern Investment Treaty Law,” Goettingen Journal of International
Law, Vol. 5, No. 2(August 2013), pp. 457, 459.
9] 71AA FTAQ022.3€ 715 5870, 18719 FTA H&F)S} T8 TAEFIFAY R o FA4L /A2 73
3t & 4 ok ot @A W AARAY e UAESE AEH A ARFIEAF R By I dEA B Hx
9 ZAQ gAEFAPAH o ZA Y R T& st = 9 HAH S 47 A5 A 4 (Comprehensive
and Progressive Agreement for Trans-Pacific Partnership: CPTPP), Pl=-d& 21l TXEFE A (United States of
America-Japan Digital Trade Agreement: USIDTA), W|=-#A|Z-7iubth 219] A (United States of America-Mexico-Canada
Agreemen: USMCA), T1X| 27 A 51218 4 (Digital Economy Partnership Agreement: DEPA)S HESIG &S ¥t 3714
£ e 2tk OGATT AIXXIZ 2 GATS AIXIVES2 =8(¢l: -EFTA, 3215, &-3F2, §-5F, skt 9
WEZH A A A HH(RCEP) 5), @GATT AIXXIZ/GATS AXIVZL2 719ke] WA (d: -2, ShA7IEE, 3holA]
<k F-EU FTA <5), QGATT AXXIZ Z82(plus)(ell: 37, -r]=, -Fv], F-o]2=ekd FTASH AL F-HEHH)o]
T GATT AIXXIZ 5 GATS AXIvZ2f20] Blg] =7ke] A2 dd o271 ¥ Jrelste] Qhi dojxx& HE 5 9l
= dol B Fdid Hgelst & Ak
TA|ZPY HAIZQL QMR o9l qrgo] BAg A fole SARSsHEE 98T F el AA SAFEAEA A= 2001
W FAAHE Al gt =71 d(Responsibility of States for Internationally Wrongful Acts) #1253 7153 H(necessity)©]
A§E7)E Ytk YU F 2 AUEL AAZ Sol 0B 22K Aol L, L oSS oleiF 9 A
o] gltte AL HAE 8] wiol th2A HsteoF Stk Al vk A, “F7IRIE o8] #d AHATd
3 de] 7|E AR, TEME, Al1505(2021.2), p. 40. AEIDP P OFetL 3 Ado] AT A, @]
of that thF oA =7ke] BrAQl o] RS E 93 e WY 2, =71 & FAFEA A9 B4H2 oS
AzbeA #EsA B2 A, @5 98 THsAdol MiAEA F& A, ©FA 9] A B 7|ofshA] e Zlo] &
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19209 EFFOE AA A7NE F43 AFHUL, AT AT A 25 2 3
PP HAH AR gtk oeld WetlA v L FYREL gz W
g Ayt 5 RERYRXNE WESYL, ol A2A AANAY WEE s I
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10463 29 182 UN ZAMSOIAEE A4 S, 4% w3 2 &0 S0g 2x02
st mgol B AP E AT, F A9l eAE FA] stel 2wl
238 PARAGD o|F VT 10 WY AVAE HFOE ALF&AU} 2ok
AR skt @4 Aol Btk et Bl ojgle] M Rukg 24Re) wF

T

18) Clair Wilcox, BIE %, o]%3|(H), Tahutt A9 olally, (MF: AR HATY, 2019), p. 22.

19) Ibid., pp. 55-58.

20) Ibid., p. 58. A}t FH|HLE 3= AL(1946.10-11), F8(1947.1-2)004 MAFAQL, A2at Z=u1U3)E= A6t
(19474, 5-8)llA o] Fo . AuEl 3HA] 237]=0] AA Aol FstPer, 1 AHERE GATIVE AHHAT
(1947.10.30). TS 3Foll A= oot AHH ghef7} o] FofAIA] Qo A37xol A 5 =olahlthal 31Tt United
Nations Economic and Social Council, Report of the First Session of the Preparatory Committee of the United Nations
Conference on Trade and Employment [hereinafter UN ECOSOC, Report of the First Session], 31 October 1946, E/PC/T/33, p.
33.

21) sk 3 2H(1947.11-1948.3) 5 F 5670=r0] % E<k(Final Act of the United Nations Conference on Trade and Employment)
o] X8(1948.324)3 0. EH ITO AHS 9% s} dAo] ghAgstlth
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AAoE ARESE ITO A FAkE oy shuly Ao dF REHFoz A 7
s 9939 GATTZ} AlAl 79189 A2 tAletAl = 1948 19 19 24 &
F3ATE FAIel GATT AXXIZE WTO AA| 21 o]Fd= 4 §lo] W=k

st A4 HE ko] Aok I QhrAde] dep = cdnb ofepo] URE A]lH
AAIL, A Zbel o]22| Ao vl=e] Alkoz FlE Ik AUl 2Qto] HAH
71 A w=2 AAp EHI Ao 78 22 AR (0, @), @, WEE sk A%
9o F2& Jesle] AR AA HGE= LA ce)= A AR AdE davt 9l

bl F8th2Y ofd vt 22 W§o= Aozl ME AT AL A8ty

2

=4 £e 1 °J§9Jr ddE 23
oF B AAE=TO] Aol A 2A} FARE FFE] skl AstdAs I
%%E‘fﬂ Aefol ddE 24

[
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m)=9] Ak GATT AXXIZS 33| AR, I3k Zotdl= ¢l
HH3 = ATk ‘which it considers” £ ARG ¥
At mlm FJEAE AFe ATHHQA ¥ B3 (Restrictive Business Practices)’ S| &=
Zx3 Zlolgt AWtk o|F mlw ARFE ThA Ak Aunl 2F A|94x7} widA
= skl A HEE A9xE AYPHA=H, Ao FHAT LA

AEAZE ARG 5 JES @ Aol

)
32
=
of
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22) UN ECOSOC, Report of the Second Session, 6 May 1947, E/PC/T/W/23, p. 5.

23) UN ECOSOC, Report of the Second Session, 4 July 1947, E/PC/T/W/236, p. 13.

24) AEAG A¥= R defqigold dibzoz & o Qe FHe oW, GATT AXXIZE o]l Zrolir] ofHh.
olARI, ke Z4F 15, p. 133, WA T W& H=Y AljtelA HIRE ZloE Rt

25) UN ECOSOC, Report of the Second Session, 24 July 1947, E/PC/T/A/PV/33, p. 26. & o= ARA 3 dHd dd9| ¢
7t gAlE o} e, A4zl bR BAEE V|UAHRE WA && F e 9A 23E Had ZloE A

7y,
Article 41(Studies relating to restrictive business practice) 2. Each Member Shall ---
(c) furnish to the Organization, as promptly as possible and to the fullest extent practicable, such information as is
requested by the Organization under paragraphs 1 (c), (d) and 2 (b) of Article 40 and under paragraph 1 (a) of
Atticle 41 provided that the Member
(i) may withhold confidential information relating to its national security; or (A&} BE&) -
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1] e olyithar dhth26) olstel M= GATT AXXIZ7F 4=
2 ANsH

1927 =A| %2k ITO A% AHA] (#AQ) 78 =3k AlUak 22k st @ HEt
A4z A3z A|37% Hoa= A=
(YRHA ¢ 9)) (YHHA ¢ 9))
O F79 54 2| o] % AUREE | s 2A7F - A o] Ao om3t 4 | 1. FHE
A YT A4 | A9 oudt 74 | §HA oI AR TR 4
of AjAQl o= = | & Jd=o] T | 8iE 2o E® | A ofgitt @ &
7} 2ol Ao A A 2AE - AYsEAY| o] ] Aud (@) FMA ALY
Ho| grboluy Al | Alfshs e Wl | BE - Fe) i | 2] Rl (k) - (3 T
ool fdd G| she ZoE ajAE | HA] ofgitt ikl 3ol | 25 3|d=e] ©
< T3k Ao | A opgit AFete BRE A | 508 F2 UE 3
2 HEHA ol F=E s|dToA | A= A -
= e xHdo= st A 2= |3he A
Fall okl ofsf = (b) A4Ale] F4H<
A=A o gt QFHolele]  HIEE
st Fasitia
3ld=o] ek
3 2XE 3¢
=o] k= A W
st A
I 35 ¢tio A |c. HARIY EZH|c F5 () F2Ed =4 =|() s
H FA == A% | #-kE 24 v 1 487} He
Eo #dH =4
3. 571, &k AR |d - Fe) Al |d FHs (i) - (&) swst| () 2=
ST AY =5 o | B3 22X} A 7] flsted 2 - 2
S T |2 A = C s P B ) Hog s
BE TFEol S o sl v =S
A = Alg o] Azt @ =29
Aol FHH 2X
e. JHU=ro] H4H e I (i) A == =A | i) s
§l QFHolo] HFo} WA oM 1
st AA e Hke] ulgAlel Het
A A QoA <] = 24
71| HldAlel #
e %X

ZYE 18, p. 218.
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1927 =A| %2k ITO @7 ASkA (AY) 78 =0k Aup zek skl S FF<t
A4z A3z A37% e LS

h - - (QuHY d9l) (QuH o9

k =AE3} 2 AR |k © =AEs & 2t FAT T 4=

o] fA EE= AAe Hol fAZ 9ty | EE 1 o] H7}
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ol we} Hajzl = o)fo we} U= | A F=E s A
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= olgozry 3
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GATT AXXIZE 52| AlA A 2&e s =AAR7E ArFdS 943 7412
o BES =osks A dAst 250l o231 ok weEbA AF AZIE aee)

= I 9AE 7088 gdojMth o]g@A 71 AztE Brsta FAFQ AT iae] HA

okoldnl, aflA Wyl 83 2AHA ggt= A= 9ot GATT AxxizAte] 7zt
277 #4 AYE ARstud Aok

27)

28)

29)

Az AR o] BAAAE ] B3, T4 <] AAH], 74"“ RERAF] Fog FUZ AA AA 35S 98 o3
¢l =97} o] FoiH T o] S 1927 1€ Al Yus DS AA 1€ 8¢ ‘}‘u 2 F28 FA 9} A AHE A%
= Al| Z2K(International Convention for the Abolition of Import and Export Prohibitions and Restrictions)’©] 4J 5= 3t} 218 %,

0|93, o] 7= 18, p. 20. Al4ZE FE(Chapeau) 87 T2 FA =] 2)\0134 GATT AXXZ & 9 713 g5 4
Axx1z7F 239 otk T 17} GATT AXX1Z9] dYolgla @At = glov GA A4S B GATT AA
2 dolot ByIA UAT JPEE AT AL FAT 5 Aok DA S 2okl GATT toa7e] =% K

T7he WEHE, 29|, SAF23, v, Wr]d|, E.L, E‘%V: Solth
AEL 53 2ok “th] ZA7 FYE o] A F7} 3ol AR Al AP o ks AU FA Tl
g A4E AgS A o E HEHA odithe 8418 202 Y 2 = A A-H o] d4 A4
o] ofd&d o BldTo] o]gjdt A& AEHIAY Alste As Washs AR FAHZA] oyt T UL
U 3] §(1946.11.13) & F=5Y ALo R EFHUTE FA &'5.‘ O3Ee ARz 942 43d] e xB4S
AURE o9 W8S PAT Bav} ke UFelA FE AL AT UN ECOSOC, 13 November 1946,
E/PC/T/C.1I/50, p. 7.
F-& 2 M(Annex M) ‘Referred to in Paragraph 1(d) of Article 99’2 =9} 7] 2ghel gt S FA ot A99zE= F
Mol oz =0 Qe A2de tha 2tk WY, o|F3], ko] 72+ 18, p. 214,
2. o] Aol ot FAE T SR o}y 3T

(a) A2zt AA AL A Ald) Fola A E|ojof ALY UNYl 555 AV FFE|ojof st Hefxof &

= $7HQ EAAY] 74
(b) AFFAAGE At B4 80l UNell o5 | 5498 HA
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GATT AXXIZ (a), (b)=2] ‘which it considers’®l] 713 WTO 3| ¥ F42Q Qkr o]
WO BEe Jeg 2A7F FAJIAE 222 Agd ¢ Qith 7= WTO 3=
oivf 3id BT o IAxe] FHAFEAT} GATT AXXIZ] FAsh=AE AdS 4
gho] itk £r}30 sjdao] ARl AFS Fojgitta By RE o] fE ¢ FoAd
A= APASTEA, B A A, ARG Be ARSI o] HA gethal

T 5 rka olgd AZIBTA el Ui WA A AT AN HAIEER)

o BAR ARV AN gl oisid xeFe AR ouzt 4AE 5 Ux
olrh ok AAZE A4E el FAth BIAL AFHA TAH HA) o] Tl

o1z T3k EA7} Fe Aolt}3d)

GATT AXXIZE Y83 ZX|o| tistd APHAATE wiAl9 T =42 GATT ¥ WTO
AAANHE A71EATh GATT AAANAE ASdol that Feho] AFZ o] oL}, 20199

30) Robyn Briese, Stephan Schill, “Djibouti v France: Self-Judging Clauses before the International Court of Justice, Melbourne
Journal of International Law, Vol. 10, No. 1(May 2009), p. 308.

31) £E%, “Z7}¢HR(National Security) & 213 W] EA4H o] wslel WO 7] 3ol B3k A7, THEAT,, BAst
o AT A, AS1E A45(FH A665)(2010.11), pp. 549-550.

32) AR, “x7ibE dofqAe] Azt e =AM olviet WTo #@Aole] A8, I=AZ A AT, AT AE
(2019.7), p. 190. A7|Add mHo] FEAIF FCN ZF 9 BITY AR o)A o] st £l A AMEA A
(International Court of Justice: ICJ), A} TA|BA F= AAZ A7|Hckd FAo] k= A S o|FE ABATHL AA
V1= ST}, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits,
Judgement, ICJ, Reports 1986, para. 222, p. 116; Oil Platform (Islamic Republic of Iran v. United States of America),
Preliminary Objection, Judgement, ICJ, Reports 1996, para. 20, p. 811; Alleged Violations of the 1955 Treaty of Amity, Economic
Relations, and Consular Rights(Islamic Republic of Iran v. United States of America), Request for the Indication of Provisional
Measures, Judgements, ICJ, Reports 2018, para. 41, p. 635; CMS Gas Transmission Company v. The Argentine Republic, Award
(12 May 2005), paras. 370-373, pp. 107-108, ICSID Case No. ARB/01/8; LG&E Energy Corp., LG&E Capital Corp. and LG&E
International Inc. v. Argentine Republic, Decision on Liability (3 October 2006), para. 212, p. 64, ICSID Case No. ARB/02/1
[hereinafter LG&E] ; Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, Award (22 May 2007), para. 339,
p. 106, ICSID Case No. ARB/01/3; Sempra Energy International v. Argentine Republic, Award (28 September 2007), para. 384,
p. 113, ICSID Case No. ARB/02/16; EI Paso Energy International Company v. Argentine Republic, Award (31 October 2011),
para. 610, p. 224, ICSID Case No. ARB/03/15; Mobil Exploration and Development Inc. Suc. Argentina and Mobil Argentina
S.A. v. Argentine Republic, Decision on Jurisdiction and Liability (10 April 2013), paras. 1042-1047, pp. 313-315, ICSID Case
No. ARB/04/16 [hereinafter Mobil] 5©|t}

33) A, «z2oge] AOErEES] APHAIAL ZsAdel 3 A9 2008 Certain Questions of Mutual Assistance in
Criminal Matters H2E& FA S 2>, ToAHE 3] =%, A54d A35(Fd A1155)(2009.12), pp. 54-55, 59.
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ARHARL sfAjo] Thssith AREZ Yu|E AW B ‘essential’ > BFZRD, BAALD, <3

AFQr o2 MAEIE s, ouly Bed FEL dolitn & 4 Atk ZE A

34) BA BEAGAEOIE BAloks "4l ¢hrol) B 7 BEo| tidk Bk GATT AXXIZE Y83hs 3= =
SR AFAG o2 ide A dee BT 5 25 Y88k EAL 3T 2k B9 2 A BAY HYE
Hojue= Ao Z WIo & 8Fe] Uolgk= Zo|th Panel Report, supra note 6, para. 7.28, p. 31. GA| A3ZFALT O ZA] 1]
=, 98, $, EU, 718 =&, Bebd, AVEE, HY), vt Exnho] Fostdet, vsS AYstae A
2 9§49 adde JAstE, #d RS Adske HolM FARS Bt

35) Ibid., para. 7.56, p. 38.

36) Ibid., para. 7.102, p. 50.

37) UN ECOSOC, supra note 25, p. 19.

38) Ibid., pp. 20-21; UN ECOSOC, Report of the Second Session, 24 July 1947, E/PC/T/A/SR/33, p. 3.

39) ‘essential’2 ‘A T)Z 0.2 H 3 SHabsolute necessary)’, ‘$11A1= ¢ = =(indispensable)’ °]2= v 2, §lod 71 & 4
e ofH AL AL ‘necessary’ = Y1O1E s EHAIT $23 ofEl Aolgke ulE odaks &4 Aol Hlth
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713 Aol EFQl QbHole) HMAES s HH o]’ sfH e F&d
Atk OR Russia-Traffic in Transit 78014 3@ <52 Ql QtHo|e 2 QEHo|e KT
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219l (quintessential) = 7}2] 7153 FHH o]0l
ghal Attt R o) R e i Ao RRY 7tE HEshe A3 ARzoR
BHdG I FEE 54 o|Ed 55T A% AT Az 29 i, el o
gt sl d  dee Aust, A= Folo] B2l QHEo|RIAE A= AL =
7bel Folgta Htth4h TN BE $HE B gHoljo g AYAE F s
AL oflal 3d=d BT - E -AQl tRolojo g XA T o Al
H2ol| metol kol 7Fzekgthe)

S, B2 SAEA R AeHQl tRole) o tig HIE Fudtsith of=2dELe
AR 71 mE A o] FAE FAF EAA H4Z Rl ¢hHole) g AAGET}F 2
gE 4 ok B4y Mobil FAHEE-S] Antonio Remiro Brotons & HE A&

E3)] W0 9kHold] AEe god o] AFsank

| tist SR FAF 2 o] thE
o 73 A kK (economic security), AEjQFE.
ZhetH o e 8o] 5 npEely ATk Continental Casualty EAA A=
s QtEol) 8] AL AAA G LA o]tk ol H7F W SRl AAIMEE xFHeth
3L ake] Alzbet A 97 AXIZRAA Eeks E4AQl QtRoloo] & & Qinky AEX| ATt

(ecological security),

, AANE AR AL ohAT

zopo] P 9 B, IAVGEL 1Y 0 o|F MARAE gethe Roltkay 3
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=
-
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=
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L
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Anj
-
2
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fri
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£
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H2~E GAYAPA <https:/www.merriam-webster.com (2022.3.9 #HF W)> il
40) Panel Report, supra note 6, paras. 7.130-131, p. 56.

41) Ibid

42) Ibid., para. 7.132, p. 56. @& AlojAdal o] F= UdubzQl 92 wE= dutEAge dF oz xopyo) #3l vy ¢
¢K(Vienna Convention on the Law of Treaties: VCLT) A6z} ZﬂBlZﬁ Aol &3} o] glom, nE xofo|A FxE
£ Aolghal Sk A4 o= slUTo] GATT 55 Ishs FHOR GATT AXXIZY] «9)F o] &34 &
< & 278, B3 FYzro] OARIAAE TASHE HETH A A o2 RE Hlojyya F9o]oS FaF
Q1 QkrojjoZ emlESle GATT 959 F&S WHARIA s P& 92 S para. 7.133, p. 56.

43) #A EAo| A kel 45 32 A A AE8H 742 1991 Pl-olZ - EG BIT AlXIZo|th. “o] 2ok T3
A9 fA, FAHE} Ee kRO 4] T 3 B oFe] FF, B A=) QI QkHol9] Buo] Qg

A5 Aol Afste Ae wiAlekA] ofigit)
44) Separate Opinion of Professor Antonio Remiro Brotons, in Mobil Decision, para. 41. p. 8.
45) CMS Award, para. 359, p. 104.
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D59l oknole] Ade ZAHoR PG A 9 Zrloln Ao g Adst B
3 olalE 2t ol Hoe WMoz zoke] s BF AT A
FETHT EaSiThee Tk WAl hroleo g Q1gEy] A A dukk

LG&E FABRRE B chnololo] 42He AN/t ZFEA etk A4z
1= 9Fe 9k, olF AAT F e ARe] HYL

_/_}:
k3N 7] Aolgtal st TE4) = 7ke] A Z|Rko] HIFAMEA] AU B I A
A

FEE o] A Bzl oo g FFHETAL Hokths0) wetbA o]eje) e AX,

H B4roln ¥ BHAHAAE F7} 248 ST 44 g 2o Ha 24

B8l e HIsloF okl BITRsh AA97| e o] glov bR o 95t o]
A8 A9s g, P2 E YT 7k BIT E4L olgt}t & 977 &4
SR ghe Aol A I7IREE o] E AHgsleE A FE oA mE A AR

W 5 ithe e ASATG )

46) Ibid., para. 360, p. 104.
47) Ibid., para. 361, p. 104.
48) LG&E Decision, para. 238, p. 70.

49) Ibid.
50) Ibid., para. 251, p. 75. ob=¥ AV FE TAEAL 71 B EERIAGAY Roberto Agost A A3 9
HolAd Julio Barboza® AFE& J%oﬁh 3FITh Roberto Agow ‘734, AH) == 7|E} T2 *}Oi’oﬂ #449 o=
ARl o]l 2T »Eﬂ Julio Barbozax= 2%l o]9)of] gt /Y2 53] ‘w7l &1, AXA we AA
A BE, G5 Az 44 2 &G 7R, T B3 e GE AEAY BE tig A Hﬁﬂ’g THFOEH
el tiar 3k Th UN, Report A/CN.4/SER.A/1980, p.174; Ibid., para. 251, pp. 75-76. =7F4¢) #4 h2 E¥ R uA Y

James Crawforde ‘G52l o] o tiaA = of® A o] AEE 5 glo, el 57te] ‘Z‘y"’ﬂ f?_ = A
Q(self-defense) 2] AAHWA E32lo] 7 ZAS HEs= Z0|7] o] tr2A olsH ook gt stk

51) Ibid., para. 252, p. 76.

52) ‘B2 % BIT &4 BA-2 CC/Devas(Mauritius) Ltd, Devas Employees Mauritius Private Limited., and Telecom Devas
Mauritius Limited. v. The Republic of India(®|3} ‘CC/Devas v. India’), Award on Jurisdiction and Merits (25 July 2016), PCA
Case No. 2013-09 o]t} & EA A= 7R BAE I71e] A2 40 t}%% AR o]& A & glotka 3t
w 57} AAol| o] & A73tAl ste FAARE 2F2(bad faith), B A e D4 tHo|F} FHFA] g2
229 A8 22 Fd dFAYE AT ST para. 245, pp. 65-66. € -Tli LA Q] o]efo] FAAQIA] A Jst
© AL 7k dsto)ANE VCLT| me} s =ojof ghta BHEl T para. 353, p. 95. ‘QUE-5Y BIT I B
Deutsche Telekom AG v. The Republic of India, Interim Award, 13 December 2017, PCA Case No. 2014-10 ©]t}. H<2Q] ot
Holojo tfsl] w7}te] B o AR EFAT FAFHY FE glom, 4493 ou|E dolx g8 7 gl 1
oul= 7|EF T8 FF EE ASA o]t iAo kRl AHH o] EAE 87T hH, FUIRER 3
AlZ o]ojof Tkl ST paras. 235-236, pp. 74-75.
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(3) E=ZQl oHH0|Q] ESERX|0f et 2RA Wt

gael ojg BT Wels olv] GATT Alxxze] sl47 488 Ba A B8 %7
a4 3

o] At GATT AXXZE (a), (b), )ZolA 53] A4 X9k BEole) o] #
TE goazpor FAS st vk 84 TAAY] ARTIES AAE] JA FAN
WTO #d 9 Har]7+ OxA¢ Hoole 3 71x] ko] Aid T84, @57 24<
A =X 7AE, @FA] FIAHY, OFH R o] 87Fed titzA9] EAlgk=
Ao 27L& A gT)s)

o] 3]Y=ro] GATT AXXIZ )& ()-Gi)oll We X7} desitta Adst 45, 34

e

-

Foll 227F ALE a3 AQIAE H7IE uf GATT AXXZY B8A ZF(necessity
tes)y S TIYUNE 2 AU AR A ‘necessary’ T+ & B, oo Tg 7|&S HE=R
AAE v gloEg WToo| 29 Hlugd e &S 1HT + dvh FA FA
HE= ol=3EY A 917] #d EAA GATT AXXE =

AFgste] QS wES b ok 100 A2 FEAS BHE A9 A9 A &

53) Gabcikovo-Nagymaros Project (Hungary v. Slovakia), Judgment, 1CJ, Reports 1997, para. 53, p. 41.

54) ABH= S A8 “@A2 A Aol ot MEE L, e A, 5 AUE 37 AT =AY
vehdth. =7k #dd3 S Wel ZFse] & =7F e 57 $A 9L Hlojue 31| @88 &
BASkE w7ke] Akl o) &= S BHE A I dFoIty Legdlity of the Threat or Use of
Weapons, Judgements, ICJ, Reports 1996, para. 29, pp. 241-242; Ibid.

55) v, o]24, “HARFA PR At oofqigel dgk wd, Toleisl,, Al13d A23(2020.8), p. 231. <A
et g F8 At 9 g3 B W8l thsliAs WTO, WTO Analytical Index: GATT 1994 Article XX
(Jurisprudence), pp. 565-570, 574-578 Ftil. available at <https:/www.wto.org/english/res e/publications_e/ail7_e/gatt1994
art20_jur.pdf>
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o

AtolH bR, SR, HAME S= tEojePomA Ad < glogzt A4dth
FAUMRE 938 GATT AXXEF] A7t 9 5 - A& AW 2 1A% oo #d
& 9tk GATT AXXZ4<] AS5HYo] GATT AXXIZHTH= F1437] wjidl 4R s

gl 1 RHE HNG 5 UL AUAE 238 5 ok o BHe] Fayo] AF
Aty sk ols g2 a7d o ‘Wadk 2XTA WA B sl =

=545 93 XY gEo| Era Hy oW I HEE dde 7]od(material
contribution)’ 2 F 37| % SFATES) =& A3 (materiality) 7152 oW YAXE o
et 212 ol il BeA H7Ee 3 81 folw, x| FH{EHe AL ofygta B
UTES® 24 23l ol HAE 7T = QAL TS AY EE ol AR 7|
U= A% AASATEY) S8-3 H8H X (sufficient clarity)’, ‘%17d¢F 24 (genuine relationship)’
olgt= AEE AASt] xX| 9 F2ld g Twd AWe o I Adsr| = 53l
thoo) AefetAtH FAlo] gk 229 7| Ee HHEA] o= gFEolofok Frha A n}
b leng FxAoRs ARMERE ATHAT ol A3 24| e ok AR
Ad/go] EAst ok ). Russia-Traffic in Transit 3'3-2 o]} H&ste] Ao A ofF
woldth Ao dde] ARl wet A 2X|9F FZQl QtHole) Jrole HAgH B
(minimum requirement of plausibility)©] S7-F T}l 33 TH6D

bt

)

o,

AR xR0 FIAJAY 02 WIO darl7+= dAoz Auet §&Fe mAs

=
AT Efnense) T WU AT G 2 2ARTG WA 2AR W5

Al

rr

56) Colombia - Measures Relating to the Importation of Textiles, Apparel and Footwear, 22 June 2016, WT/DS461/AB/R, paras.
5.71, p. 29. WTO Analytical Index, supra note 55, para. 31, p. 15. WTO #'d 2 27| = dH] EAS 53] OAFAE
ol iaﬂ.u, A7) D EAEA S6t Beh FE SIYORNE A8 BT, @A) AW A% BE OFFEY B
3 D% 3 52 Fa% o]o|z} JIAZ AN paras. 32-36, pp. 16-17 L,

57) China - Measures Affecting Trading Rights and Distribution Services for Certain Publications and Audiovisual Entertainment
Products, 19 January 2010, WT/DS363/AB/R, paras. 251-254, pp. 111-112.

58) European Communities - Measures Prohibiting the Importation and Marketing of Seal Products, 18 June 2014, WT/DS400/AB/R,
WT/DS401/AB/R, paras. 5.213-5.21, pp. 152-153.

59) Ibid., para. 5289, p. 174.

60) Appellate Body Report, supra note 56, paras. 5.116-5.117, p. 126; United States - Tariff Measures on Certain Goods from China,
15 September 2020, WT/DS543/R, para. 7.215, p. 59.

61) Panel Report, supra note 6, para. 7.137, p. 57.
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Ao XE AB/HR 3] EA7F ARG AgoRE gAs oz Helth A #ide
glAlol7t Ao BEAQl QhEole] ReE 98 HBag A& o3t Zlo] ‘FAAA
HgA 9} Beo] QIAY BgelAl YeAE AEsof ditha Hokthe) Aol 27} 7]
D3 AEdTa st A AW oAl e e 83, IS Aok 2014
d 395H 20161 2R = Y] BATE A4 FEAE $E S AR osiEe] gt

AA =2to| @ 4= ok Russia-Traffic in Transit

62) Appellate Body Report, supra note 56, paras. 5.95-5.117, pp. 35-40.

63) Panel Report, Brazil - Certain Measures Concerning Taxation and Charges, 11 January 2019, WT/DS472/R, para. 7.607, p. 192.

64) Appellate Body Reports, United States-Measures Affecting the Cross-Border Supply of Gambling and Betting Services, 20 April
2005, WT/DS285/AB/R, para. 308, p. 102. ; WTO Analytical Index, supra note 55, para. 52, p. 24

65) Panel Report, supra note 6, para. 7.138-7.139, p. 57.
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Ae AT = AT st A @A wEAAPE TRl AT ol -
Aol 8E ulgEe] 419k B0k A 2X7F MR o8 ARFHEAE F
w3 AR EA LT whbekglThen

(4) J[E} A
1) GATT AXXIZ (a) & 30X A Rl Hbsl= AR AF

12:29) ghiolejo] RoielAlo] mek ] WS BPY 5 Ao, Fkel A
ol Bk Yolety W 1 W7t We el §lok 53 ush Bl 1 oW 7

SLSN AAel B ARV 7he s’ A os st dF 71AE FTA 3 UAE R
A Ao g A 5l8= ART  A=F sk At

@%c GA AT Bkek o] wl=o] Aun SEelA AR Aoz A A1
B e Fa Aotk w8 2 A39x Al FAFH FFE A

Haoll sy sd=olu Imo7t AH3 =XE AL + UA=S Fstal o,
A3FE olH Rt A thide] He AHE FAHLE IASAT0 oHT AL A
ARAE F7F HAsHA Hedl, 53] AldzdA ddxe] oF2 {AHIIM IToE
sld=r #dd We] 7IdSdl gk ARy Holy § Hasita tFshe ARE g8t
55 04T g Atk o] W AR5 FIUIE BEE VPR E AR B2

o

Eihe
A

66) Ibid., paras 7.120-7.121, p. 54.
67) Ibid., para 7.141, p. 58.

68) A Nd= Aol Oi st A AA7E 2818 22 a3 IAE AAske T At o LgelA T8
3 ) ]

He oulE gRlske A A dAdd T8 E Zo|th. d7oA o] i(data) 761"?-
(information), ]2 (knowledge) Z] (wisdom)Z TESH= AEE SHH, ‘HolEP = wedh AR U, on] fle 71E,
EARTA AR o]

‘AR = o3 HlolEHE Vet Yuy) Ho® A852 Kokt AR < dAAAAE 3 }a

Heol AR, 181 &8s, T5HadtaT,, A4l A1E2017.2), p. 103. ARH < 1 A2 A HHo| 3}

2 Qlo] A ors Amﬁl BT 99 ETEITIL Holop & Holth olAH], ke 7#? 15, p. 137.
69) ©1AIR, ko] 7k 15, p. 139,
70) & &<t 21139Z AN A= AAAY AT E Aty e S

= = =

. [} .
& WAL 9 Bael A4 eIt Tl Sl el FHE AT WRS BH BHE Ao
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AL, ZAF ool o)A ¢ky FAEW Aoz 7)o HFe dY oY e
NA & Je Aoz 488 5AE 53l FRE AFHA & 5 k7

mlaro] Fagk AFAQ Y HA Y Aol olE #YY EA | gk A Mt

Aol ol Bag FAHE IMO7E 84 4 ATk o] AF Z7RIRE o|fE FHE A
FHA B F UtkE AUt vREEHAO, MR ejo] HER S|EA HUHA A
BAF 7ol flEdE AEAZTE ARE F AEF AAHJAED

GATT AXXIZ ()E& °lF 9&3te Id=ao e AFAS FoAdtr| i 239
A §-220] A ol o] 2] aegis) E A4l FHTh GATT AXXIZE (b)TY ()59t 2ol
z29] AGHE AES axdo] EAsk= Zo] ohzt RS HAR st 23<] A
A B3 stk AL HHS BOodts dAF 0w vt Ao we ddd
ATk 2ok o] LA S ofel HiAY = FANE YRHOoR Ho|FE T3

SRS b T2, GATT AXXIZAE 183 Aojgx|7F A8 gle Alo|th)
ot o] E EAYE A4t S ANe wAY £2E 248 £ . I7HE0] o
3 BEE Qlo] GATT AXXIZFe] A& Hadthes do] A 2o wet 19821
119 30¥ GATT A|F=FT-e ‘GATT AXXIZol that A4S 2| elstch70

o

AXXIZ AAE o= AEE o2 3 A=e] @y H3d 9ol T3 947 Hves A
IHsH,

AXXIZ] #2449 M 24T F AL WA= AF FAES AXKIZ] A&l o] At
A AL AAshs Aol 44T Aotk

Ak FAS Tt o] A sttt

L AXXIZE (a)=dd wWE FAxAo sl A GA=ES 7Hss ZdlSH(fullest extent possible)

Fuolof Fuk
2 AXXIZAS] ZA7h AL ASE BE Aot FAFEe As 208 (ful) $AL
3. GATT olAb3lE 5 Atetel tlal 488 Hol #/h02 velsies 278 + Ak

71) 7E& 2 Az Fa

72) E2 DSU AR LA E HEAF ATﬁW o7 B = QA
EE I e 7|8 RRY FH 8l V|ed] Aee 78 dYE 2R
ME THAY 9l flol IVHEA devkar gska i

73) M. J. Hahn, “Vital Interests and the Law of GATT: An Analysis of GATT’s Security Exception”, Michigan Journal of
International Law, Vol. 12, Issue. 3 (Spring 1991), p. 579; ©|AIW, ko] Zk¢ 15, p. 137904 AjA-&

74) “HFs}=(contrary to)’ =7 HA GATT AXXIZ (b)Z 2] ‘23K necessary) B $31E 1 B3 =F0 2 ols|d
ol AFE R} 6% golsitt. oA, ko] 74 15, p. 142,

75) AU, & A4 33, pp. 59-60.

76) GATT, Decision Concerning Article XXI of the General Agreement, Decision of 30 November 1982), L/5426.

It} 5 2 sde] Aol Hgsitha BEshs
F A 89 GEo) Frste vRgR o

AR
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A

EE ol& A Aol E3stth ) 13y GATT AIXXIZE (@)= wWE 4|
o A= 7Fedt Hdte] ARE TRWEE Aot HolA FA Hage FR
L2 AAR Ok Frh= Aol o= HX GOt o] FolFY Ao=E BIITh o7 &S
GATS AXIVZ2]2 A2t M= &elgh &= it

2
)
K

(«f

2) GATT AXXI= (b) &(i)-(Gii): AHH kAt

b= A ¢tHolo) R Qg XAE =7 228 AGE + Qv st
= (@Gl Ngshs 492 A7 i @ITRte A A7t Htia s
O|= Russia-Traffic in Transit ' JAoI7|= st} F ()-(ii) 37F4 432 ddo] 2134
A BES T F A FYoIA o= st FFHW HE 270= HYTE®

@), (e AR =4, 771, ©oF 9 AAETF T defixs B FofiFAolvd =

T3 A B griE ERIE £ k) gt ojs &

Foll g AoR g Bet ojme tidEe] 257U AAETE 152 5 3
o] F& E(dual-use) FFoIY 71& G Aol & & Ut AHL o]FEE FHES HES
sto] FEFAZRXNE APt ok TAAAEY FEdh] fste A - AR dste]
Az 1 9o Ast 2 B2 Aol AAR 2o} FAstY 19473 8€ 12 A36A ¥
A3] lool|A TFo] FARbe BT =7t YUATHI TFE A3TE (9T E T 2ol
Aekstdtt F2 78 9 A3TE d)E9 HEE 2F3 FHAT

r
d

A]

r[r

o

19 F 9E A9A4A BER BED FEFALAZA Y AL TE 209 GF A
Avgol FaA e ASoIAY Wol EE okl B@ AT A71Hel A etk
e

77) B 9, TSR AN, AEANER (A2 2HEAL 2018), p. 185

78) Panel Report, supra note 6, paras. 7.66-7.68, p. 40.

79) A& EH, TALAEIF #F A20X(F9)) 155 B WEFEA EZ(special fissionable material) S EFEF-239, $
T 233, U4 235 EE 23302 F5H g, olE F shu o)l FHE A, oAV AR Ak 7IE
GRAY BY2 YBE TPHA = 22 Heshn Ytk

80) UN ECOSOC, Report of the Second Session, 6 August 1947, E/PC/T/W/264, p. 1.
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(i) ¥ emergency) 7} A2 ol 2 9E olush=Ael sl Gel® Aol ¢

4 W7 BAE £ Ao UDREE w8 29 A¥E @0 FAHAD WA
EE FARA Qold 1 el WA 2oL ejnlsi=Ael sl o®e A7l
o9 ofol HFE HAe] HEAE FFE oR oAt §le Zlole suA A
of BEE Holg Urnths flM ALH WAoR IAT £F D FUEAZAT}
ool R, olF A7E ASHALS A7IS QnzAel] tE e o Ame] A%
& Bojajol shrlo] 2Rl BAk AL AASAT ol BA e vLdPE =
of Mol ghlo] RESA BT, VDDE 2 4] o] £ Ao] T A
o1 Thet gl A1FAL AHehs Aol AT

AT AQPEE BRSOl & AOE NEAT A JoF AR S 2K

l-N'

2

o

E Q7% AR X3 AR A3 4 e on|3tEsy) GATT AXIXZ(EHEF9
ol st 215FA)= FA|ol ‘emergency actions’7} E3E o] =], HIFAP A B3 A
ol oy AdstA] X3 AFe] A, @FF v AR FAAA 4EFY =Y
Ay

ARLAl A4 FE o7|stAY I $E7F JS AEE FTVHE EFY EA), Gl
g T3S WASAY P fdste]l Bad AR F5E AU £AT +
& TSk Qlek olol wFo] A HoE FFshs B9E Al siFdtal &

ot

X0
o

<
T

81) Ibid.

82) UN ECOSOC, Report of the Second Session, 12 August 1947, E/PC/T/A/PV/36, p. 17.
83) Ibid.

84) Ibid., p. 19.

85) UN ECOSOC, supra note 25, p. 19.

86) Ibid., p. 21.

87) Ibid.

88) <https://www.merriam-webster.com/dictionary/emergency (2022.3.9 % 7>
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Russia-Traffic in Transit '@ WA ARAH Aol aefste] 53] A3 ZaHA
dAste] AH3 5 Qate AP T FEY 49 AY HAY AT AF8H =
A& Fgetty BYrysy) =3 FO4 AR ), () WS aHoF drhar
SFATEo0 whetA = 7o AA A mEe AAA FE B AJole dibHow ¥

A= AolH, olH T=ol W=

rr

rlr
P‘l',
Y
<
>
)
P‘L
X
&
Y
i
>
%0
L g
b
Ay
~
>
2
517
<

5l 3EAAY oleE FAY HoE TAAMNIIA Gt T, HIAddE sigdTia

SR )

i

=
=
2 5

Ao}t kR FAE 9T UNSAREY ofFolds Ad Ao taixe R
o915 QAAsH=HL o= UNHEAO] GATT 9F FFit 43S AARE?) 7|8
Z UN 3952 UNSA AR5zl whel UN QbR Ago)ALs| o] A4S sl o] o
& Aok UNEA Al1032= UN 3Jd=9 dde] oFe bE aAd8de] o477t
FTESIE A9 UNAAGS ofrt ety 83t Itk UN Qb EAolALS] =
UN@G A7 A PA = Jom 53] A1z wet 1 A9E HPshr] flst
of AAHA L A% - g3l - FF - 9 - 2l - FAS 9 g2 2% FAsTe Ay
Urol ZFoha} oA e dHS 2IF 2AE HT 5 Yk B Bo] FEEA A
2ol WIO A} o)F-9 SE3U g s Ao A3 o] AoE o]dste AFole =
Ao} bR fA 2t Aol FojEe Aotk

GATT AXXIZ (c)&olle A7|8ed Fdo] gl FAHSE ‘UNFALY o5& WA
StaL Qlof oldl iz =7ke] A A= Avh 1y oFePel] tigk iAol EAE
4 Aok UNPASEY] o]F- o] UN QEdEAo|ALS] Aol 24| 9o 2212 A Al (secondary

sanction) = X = & AP WdH o2 AAEA= 124 AlA (primary sanction) 2t

o

89) Panel Report, supra note 6, paras. 7.72-7.68, p. 41.

90) Ibid., para. 7.74, p. 41.

91) Ibid., para. 7.75, pp. 41-42.

92) =g 9, °bl 7} 78, p. 184,

93) Y& FAESL UNFZ A10327F UNEZ o] ZA|FEA e dAe ot sh= Aolg} B7|% ). Bardo Fassbender,
“The United Nations Charter as Constitution of the International Community”, Columbia Journal of Transnational Law, Vol. 36,
No. 3(1997), p. 594; Rain Liivoja, “The Scope of the Supremacy Clause of the United Nations Chapter”, International and
Comparative Law Quarterly, Vol. 57, No. 3(July 2008), p. 584°l4] #|30-&-.
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2218 AAZ WrolE 4 Adenlh 12H AlAE F3 =7 Ktargeting state) 2] A BAE
FAAY S PIAE A WA, 2204 AR A3l tiste] HEE ey A4
&z Qe E4o] itk 53] B3k HAlote] tigk AA AA e aRE Eol7] ¢
3 1342 AA e FA FaE 97F BATES)
UNQAEe] 75 ‘mABse}t ¢ AP By g 548 93 229 Hels
I 4 Atk ®HE, UN Qb A o|ALs| o] Ao o|efel sttt 23H2] AlAfo thsh
TARME F&3A & Aotk GATT AXXIZ (&T ©lF TEshe HAAL 5o
228 A Ao i3] GATT AXXIZ7F Bt 7Ies AASHA &L 7] o
ol ABA BrPF 23d & vk AFo] Itk FTA B AL FHYPFoA+= ‘UN

A4 BT AAso] oleld S8 0% FEAIL ke

GATT Al FE oejqto]l d8&d 2 BZAZE ¥ F4 ol &3 drt AuA
<

ore Alolet ol A4 vTe FWTI FAF Tt 3 FHA

o3
j=
AT AFshe & - AFHAT: o= 19308 Hlws BFE ARE 238

2 Z A ofe]

GATT AIXX1z%7
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94) Tom Ruys, Cedric Ryngaert, “Secondary Sanctions: A Weapon out of Control? The International Legality of, and European
Responses to, US Secondary Sanctions”, The British Yearbook of International Law(September 2020), p. 7.
95) John J. Forrer, “Secondary Economic Sanctions: Effective Policy or Risky Business?”, Atlantic Council Issue Brief(May 2018),

p. L.
96) FAIY, “OI&E A2 X2+ WTO/FTA LR A2 282 dx|gol Bg A, T=Al] - A G A, A25A A25(2016 ),
p. 24.

97) Ibid., p. 17.
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4 GATT AXXIze] tid wde] #8AL AFYthe Aol zhe ofmyt ank 1
b GATT AXXIzel tigh F8 == Ar|dagelr Edste] Axos sidel #dd

o] JAFEA R2 AANU metH Lo AV AHRTHE FAH A2
1% HEE AR @ ot o B Ao Bk 94 I HaATE 3

| T A QR eFAES 83l F4AF Hx9 ARl
A& FHEG WTh 53] vl FY4 4 2 EFuF AF ¢EE o|fE 1&
g B3t $, EBU, = SOl WToo| A4S AlFY 2HER7] wio|7|= 3}
o g HuAd g o]F g 2AE e, 20199 6¥ 25¢ EU, Ayt B,
7, WA 37 gido] wTIRHE o eje] el s dAT AR o] Hvty HES
W e SFstAto®) olo whal] ml=2 ado] Ako] DA GE A it F&
St AE Ao, QAMZ A tigh o, OFAH W AAF ‘dol(divergence)= = AT
o] vl tid 4L 1A He S0 g Ao AV dokar vt
153 A M= GATT AIXXIzo| ek WT02] A=FZo|xn 2ogh g tlgh v
AR, £ dd BIAZ 3 tE A9 d8shs AR tiE) sidoe] #dt
A 7R, A7|ad A gk sd=e] A PAatel] AT IAE BAsIAT
oA AHEA zk= 9u)7} aga Brhio) E3] 3@ GATT AXXIZE (b)Z(i)-(iii)
Fgtell lojA Fjd=o] Aol ZIhe Zlo] ot Wl AR Aol At
of Sk ML B3] ¥ BEAHQ koo thejE A 2 ojol ot d-y
A gy, vx )& AR Ee 1 ge IATAY wldA et Adske] Al
APe] ofulE ARG FESEL A8 Al AASATE GATT AXXIze] d9e HE
StAA T4 o9 Ay Weks A uHE AE dustled, olol BlFojRH A
QbR 7]&0tH, RACHHE 58 GATT AXXIZo|A HEst1x} ks Mo zA & T
Ae 1857 of& SHo] Aok AF A QEHoje oL} HIGAP T HFH
A et AEL FojME uyt EgEHElE FeA AtS AXof gt} dde A
Al Bad #d il Ao AR wat HATe g S sk ZoE 3
gt

FHU

°

rlr

o

98) Tatiana Lacerda Prazeres, “Trade and national security: rising risks for the WTO”, World Trade Review, Vol. 19, Issue.
1(January 2020), p. 141.

99) Ibid.

100) AZE, “WTO QPR Q)P Alof-F 325 Algh; A sid A7) el =0 o, IFAMHE,, FH A54E
(2019.11), p. 38.
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M. FAR7eet otE Zio] #3 2

GATT AXXIZS} & BAHS Sk a]9] 74 & FON %0k, BITo| 2 BAlsglch. of
So| F9 BAe il ohjet ReAxad, A 7 % 9=l B4 0E 5 4EE
A AAAN TRl Tk kR E UNBAOIA BelERo] FAAH e FFAe ZA)
a, A R Al hreks Mol 58 9ia) olo] thek el WAE A 9

o) o}
o) BHg YUY RE AR FHoE dn JFHS AYHL Utk A v

(

-

(Adam Smith)+= 19| A Al T=H-Z(The Wealth of Nations) oA 2ZA] =7}%-$](national
defence)¥ro] AHt--Holl ik Lt o224 A3etd 4 v Jd=d|, FLT et
Al ol 4 UTt.10n
GATT AIXX1x} Heste] 7

AFE AEAT vl F2SEe GEE 9% 17T 2AE SAY 75 e 34, Y
T 38 sideiA = QF dtka &t
ZAE FAMoF ool xR of&e] GATT AXXIZE oled AT 545 19
st Hd3 #¥e FAY F e HAY FAHelg sk 1y oF 70 @ A
Aol e Boh BAANZ AR JLSA olstildE FF FTE A A D Rt

W s 3% AAE AT 27 Boes

1. GATT AIXXIZ HAluket

(1) GATT HIXXZ 2 el

Y2 GATT AXXZS} AXXIZE shue] F40% =o|Hin), vlste] by # A9

o] FEE Ao GATT AXXZE FENA UR7} AAE EolTho o] F 78
o=

11:1

=T
olle = ALLE GATT AXXxE F& FE7F AQHAASH =] Ades &
Ak g9 F8-S Hste] AUF GATT AXXE FE& 1 Aol ZgtA wro g

2

B

101) Chao Wang, “Invocation of National Security Exceptions under GATT Article XXI: Jurisdiction to Review and Standard of
Review”, Chinese Journal of International Law, Vol. 18, No. 3(November 2019), p. 695.

102) <5 ool QA 7} 2hol Aol Ho| AL BRET % gl Aol e TASAG FAT e 948
ABe FAEE dAog AL ol dths @A 2R E ) AkAE HEolth
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I A7) F Bde] B IS FIXIL QITRI) GATT AIXXE FE2 11 H3F o] 3§
] glom Aglel o F Tt #¥e IS 7S QUThiod
GATT AXXZE FES GATT AXXIZo| Asts ehx)e npg Ao Aok #Au}

>

rlo

WTO HElE A7IsHH B7Fse 2Rk ofUth WTO 447|7 GATT AXXZE F&
ZAES vEs Hel w4l dze) g FHo|A ol =vte dE HE
A5 ¥2o=Z de] ¢H ‘abus de droir ] A-8-olgfal AFSIH TR oL =
of o] R7} AEH= Fokoll FAAA FF&FS v AP YA FAHE Ao, A=
AolZ(bona fide), & HE|HOZ YA Z5FTE106) O|= Russia-Traffic in
Transit '@ HAA NS 1T = QI “H5HQ Holelof tieh AoJ¥nt oz}
olglgh ool A A tol| HAZ BYAS 27T StAth oldd ATt =
7ke] AlFF Aol A YA AFHS Fete HA S FHAE GATT AIXXZES F&F
S GATT AIXXIZdl| WHshs Wehe =29 =7} 9t

o

_,d
)
2
o
ot
i)
1~4

=7k AF WE e HATOE FESA P Aol el Wjte® A
A 29 AT F odth dAEe O2A AY #d AR o, @24 Ao
e SRS Faslol Adaolny. Tu A= Ao FAA dAdd wet =AE
AL ¢ 3le Ado] glonE A D9 =YL 8olskA] ot 23]y o &
2 AEY 22X AR BASA Fef i Fago] a3 mEtd aEd ¢

= AL FHoFoIR. 28 FRAF 40 R olF EFdke A2 A =4
otk Al ZE 9 At FA I7HES] 22 94 AR FEEHA Gkth 2020 44
23U WIOE ‘F&34 2 A tg Russ dxsiged, A AA 80/HZFWTO 3
A 46705, EU AN 3|95 234 72705 2 BIs| s Aol A whaa, ojekE Sl

103) Appellate Body Report, United States-Standards for Reformulated and Conventional Gasoline, 20 May 1996, WT/DS2/AB/R, p.
22; Appellate Body Report, United States-Import Prohibition of Certain Shrimp and Shrimp Products, 6 November 1998,
WT/DS58/AB/R, paras. 156-158, pp. 60-62.

104) Appellate Body Report, WT/DS2/AB/R, p. 22.

105) Appellate Body Report, WT/DS58/AB/R, para. 158, pp. 61-62. ¢

106) Ibid. abus de droit = “AH219] AR E YASH= A= 2 A3ty ERINA &8& SAHA AT stH s ol i 2
S AA ofy o] Lo, BRlA &8l E Thstaat sk == dEE FAksA, Ao AR WA sl
HI 5o AUA|A 53 gelo] YAR HrhE B fole FHo) g2 F b= Aldolth AdE 2, 12006 T
W&ol s, (ME: F=RAATY, 2006), pp. 6-7.
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97 Bty Fud FAHLS At
1) 19829 GATT AXXI=ze] A3 2A 2 GATS AXIVZRe)2 A23

1982 AR A1 GATT AXXIZ ()30 @t e TGz el At 3
Al ELS 7Hss gk FRRolo sttty A% o]H$ ¢+ GATT AAollA QUFR

=
g5 7|3 T w3t A9 s glo] o]FojA & Aol thdt EvtelA HIZRHIIT FA A
GATS AXIVZ22 A2 1982 AA I AMEY FYUsIth o= GATT AIXXIZ = (=
Ugo=z Agke]l g tisl] AMu|2aF-YolAlg= THX A% (Guidelines for Notifications
under the General Agreement on Trade in Services)= W}A3}TEI09) o] 252 19951 3¢ 1
o AHI Aol AEl A AEH Ao FHIF 875 GATS 1A= AlAISkaL o]t
SR AHEEE FEY EEWAS AtEy] AU TR FAS HE OTad
2 717, @MU 2T fF8mode), ARIZ F AFHA Y AfrEIEA), Fo] Tl tt
F 5 ZAol tigk MA 2 (complete) A8, @E5E3] FFS e IUx T2 VA I=S

o] ek

oot

107) WTO, “Export Prohibitions and Restrictions(Information Note)”, 23 April 2020, pp. 1-2. <https:/www.wto.org/english/tratop
e/covid19_e/export_prohibitions_report_e.pdf (2022.3.9 & HA)>

108) oA, &k 7+ 15, p. 155.

109) WTO, WTO Analytical Index: Guide to WTO Law and Practice, GATS - Atticle XIV bis (Practice), para. 1.2.1, p. 1.

110) WTO, Guidelines for Notifications under the General Agreement on Trade in Service, adopted by the Council for Trade in
Services on 1 March 1995 , 4 April 1995, S/L/5, para. 1, p. 1. GATS ¥& 732 AMEEHA) A38, AVEAHAETH
AT, AVE2 (b)Z, AVIE(A) A4, AVIIEFH 3 etz Avls 520 A4d, A5, AXER T4
ZA) A2, AXNZE AdHEAGTA B3 E 3 Algh, AXIVER2 A2d, AXXIZ(FE $4) A1 b)E 5o
o} Ibid., para. 2, pp. 1-2.

111) Ibid., p. 4.
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2) TBT ¥4 2 4

TBT &4 ANX(FTIEF71d o3 7etdel &vl, A9, 28 A10d2 o 34
ol thste] =7kkRe] 53t EA7F TASAY T -7} s A AoFe] a7

e WAS AT 4 UES SUAS 1F8 BA 442 TPR 71E7Re) 2

S
gk Zo|B R WrolEo|7] ofH{th ES: Russia-Traffic in Transit, Saudi Arabia-IPRs '8 1
AME Tl Hawke| BA 2o AAE vk o B R GATT AIXXIxe] Akt A
olgh= =Al oolA EH TBT Ao TH o] 5l 4 #d s T2 2:77F 2

ol

ox
mm
o

3) SR A=A GATT/WTO Autk F4

GATT/WTO AAeA A< TR #d F ZAE AHEch 19799 1€ 289 GATT
Aofad TR, o g EANAH Al g &l (Understanding Regarding Notification,
Consultation, Dispute, Settlement and Surveillance)’'S xj&43t v} Ut} FHol #A3 Y& o

&3} g

« GATT AA 8] g3t HdE fall At FA=ES thaoll doldh

2. Ak BAE2 ¥ & (publication) 8 FHo| A3 ARt FA ko] 7|E oFol gt op%

o
E
e

112) TBT A2z A|10.13+ a1
113) GATT, Understanding Regarding Notification, Consultation, Dispute Settlement and Surveillance, 3 December 1979, L/4907, p. 1.
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s atx] = Ao Z oAt Ao GAIFS o]sg AFA o]
B} 7bsekA] S A9 olgd RAE AL
ZA7E o Ak Gab=el SJs) A E )

Oﬂ(ex post facto) A 79
B A A P B SRR G g 2Xd B

=
EEUE s

@ 4RE 7T F AT

o] AYE 19949 49 159 wlAL AR ejolAE olEe] ARAH o

3ot F13] SFEE A HES A

g, 20219 69 5¢Y W=, ofEdE|Y, 35, AAETE EU, o| 28, B, wEAE,
ek, Y= & WIO ¥4 ko] T84 X3 FE 78l B3 AP #3 WIo ¥
Hlo|A}s] A% ZQHDraft General Council Decision) =4S 3&3 vl ot o= 20174
Ao QoA e A0R o]F IUxE9 oHe] WPEHo] FALe] =EHIU

URto|Alsl = FRAN FE 872 v WTO 3483 WTO Al2"e] #Ade 75, 3d=9
ool glo] Al FEe TAdTE Ae AAsH

o] WTO 49 71& BH 842 iz z e 302 FLHUSE AX s, U 3
A=52 dFo AR FE 275 s F5sy] ofE R Aol Asligle] o2 of# el o
ato] s yejelof stal gk A3 71eA A oAl 71ske, B A

L o] ZA9 H44 "Fh s th=2 WTO g4 3 dalol tiak &5 oF-5 2w githllo)

114) HRN eSS A8 220 A3 24, AAZAGA AR49 4B ALE A AAFH7 7Y 7o #3 A &
=

115) WTO, Procedures to Enhance Transparency and Improve Compliance with Notification Requirements Under WTO Agreement,
12, November 2021, JOB/GC/204/Rev.8, JOB/CTG/14/Rev.8. ol =2 o}Z3lE|Y}, 5, sjuih, A#|, I2-Ee)7}, EU, of
e, o]zl Y&, =, YA 2, FHUE, =2 0], getdte], B, Y7FEE, 292 vl 9=, vFo|th

116) olstellAl FGoll A3 FA, GATT AVIZY ol o A3 FA(WED), Reg B AAzA A A3 FA, Ag-AAT
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Az} okt

18 =7 FS A WTO
3. gurolAlsl = FH T HAtel #ek AP H(Working Group) ol the= AA1gHh
(a) BY=re] TH ofF &5 e tig AXE jxlsty] S8 o] 24 671 oW AgoE
3|9,
(b) #¥ 9193 3 7|e} 2t deshy g6 Y B 2719 A, 93] 2] F7H4
A xF H HAIMN NH MR UAE =T AR § 90 R R F4E SUT
F AUed 2ol He AAA L FAAQ WtE Festa Fgth - (o]sk A
4, GrelAtslE FARAHETF o] 24 F 1d ojfd EE FAFAAE 3= TH <
F o Ege] e FAA0| L BEstE FHHS XSRS AATE AHRE S S7F B 3]
d=ro] FERAF Fol 3t FAIHQ] FRE 2@ - (o] A
5 3YE2 OE 350 FHE A ¥ A4 dE 43 ol s AgEH
A Aol ek 21
6. sl TH 7|3 ol THE oA 2 4= TE vt F 671 oJul, 1L o]Foll= v 671
ottt g 1 L3lo] tAlES AEdT FE G4 7|7 9 AdS Adsr] As dF s
S BHO BE Q40T
(e]3 A2
AT AN DA WALGHT NS AT 5 JomE AnA B
A AN BB AR FE A 2A =08 Y= 4P S FAUL B

AR faclo]l MFEA Edd TAEE dol tgeflAHA 1 s 4ol oHaL
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(Agreement on the Application of Sanitary and Phytosanitary Measures: SPS &7) A5 &

ZX o] A FA, GATT AXVIZES 4ol #e Fall(FHT-), GATT AIVIIZS o]l A3 FA (MBI}, 5
&7} Axtell B A, A Aol B B, AHA Al B FA, sEFAFEAL TR B3 2A, 59 #HA
ExzAo @ ¥A, SPS A, TBT 4, FH UG} B3 FA A1 (Section )< AF3HATH
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37 2 A 9 A=A B AAsE AA) ATde Faste BEoE AjbE=d,

o|F i a9l iAol g thew} Lol THY 5 ki)

Y AH FA 7| FREEY AR 2 UgE Yol FL= o A X #BI HARE
Z3 da7bss A AHo FAs HFHOE QHEAFY olfE FAAIdRAE AT
AUTE ol g AFsellA, A= U AAAR HE PG IME flste] Hag FHHEE FH st
EE ey, ol wat ¢elAl 717 el I 2XE A EsoF ghrfls)

ol Holx DA}t IMNHLR NP H, @A TF 47 B =X W&l
AR Grke AR g dte A, @d9lE d&ste I7hl €3 Ade Fadve
oA dElHd ol Stk ey i el th @b JAl =7k AAkola
WEAP F7HAQ ARE FAsoF & A a7skal A 7] Wl A7 A yol
7F ARl 7IRb el HEiME ARPER EEbd ¢ Qo A= ol qthio Az
o) B4, ARMEE Z7] & 4%, AE 359 dolx: 5 14" AR Jidge] oy
ol #Ao] HA= AAAT Ao d9E FAXAE He L 1HT 7HATL

rir

_1

l'(

GATT AVIZS| o]l A3 FAHEB)olvk GATT AVIIZe] ool #A7+ A7 (WA
B7h& Faste] ‘GATT AXXIZ9] oo At FA/FaFeF T ‘GATT AIXXIZES]
Mol # Fl'E MEA ARshE Aetolth. =8 HEL FAES vhdsfof sk T
o]z Fddol= Sl o, GATT AxXXixe] A F&Hste] B2 o7} gk oo
3 ‘%Eii]%%(Security Measure Code)” A|9to] AAIE v} Q1o s WS HAESY
2 3} 120

olgldt F<& FA B A& AR fsiAE A GATT AXX1Z7}F 7R = ook gt
dA) FATAL T8 Aol WER FASHATE ofstollA FRIT 4 SlRo] HlwA AA

117) FHE, “=A4 F93 77} E: WT09| R o 9] @& IR E Aoz, st A2d A13(2021.2), p. 124.

118) Ibid

119) SPS FANAE g2 7IP& M2 H33 HHE 53k b dele AbE gudtia 21 o) Hed,
“AEM B FFEA Aol AT A=) HEA, TEdHE, A8TE(2009.6), p. 25; ©18F, HA7], “SPSEA
F AR zA A8, T g8t A7 A45(2012.12), p. 2330014 AAL-

120) Nadia Garcia-Santaolalla, supra note 7, pp. 30-36.
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HAHoloF & 87 oA O EAR 58 2x0] Faolt Al we @A} ¢
2 % gdedE 2X9) /122 EHYR B A BFYF ZHo] gk WIO 39
TEo] olfF Felo] E2F AL s ALY BARSHAT Do A T}
of AEAH BAH Seo] BT AR, @2Ao FHYL WA, GERF L3} Sof
BelE Fee PARTGE He 1T W FuUI 2ot D ol

(a) 3L=o] ﬁ&r"ﬂr?ﬁ} I 1 A=e] & J QtEolofo whel= FHES FHSAY Hde &3

st

e Sehs A B
(b) =713

A5l ohie] £ EE 38, 397 B4 Qholle] N #, k3
) Mgl B95e] o ojge] BesThy 1FSE 24

" 2R Y # LS st YREAFHE FFstefof itk

(b) 2%l =l 3 d3} Hokg oz o AAA AU thhHoeln th
=9 ol BAIA 2 WTO AA| A9 Ao] 2L oA wlehd @3dk J= A7)
2o oa] A" ZEW BAAEoL o]9 SALE Az AU B PFe ZEW HAMY}
glol i3+ 713 (Guiding Principles for Times of Global Emergency)oll w2t ZX& FHs| ok
gt

(c) A2g A(a)& 2 A(b)ZE AlAst7] At A AfeE NEAHOZ = F5O 2 JU+

o o4 "ol 3 oeAel weo] mekop g}z

B iR i IEH9 Aol ithar &hi22) M)A B17]7HWorld Health Organization)
of #eY] M= FEFS mHE Aot Ty U= At oF-E HEe| sjof s}

8
E EHe gt 4719 Acke AdlEoln By, 93lY BEFS HFA]

SHA, QR ZA|GFP - HE, EF WIERE 745 o FAZAI U8 o9 &
2 AR thizz) WAL ‘GATT AXXIZ2] o]l 3 &g (Agreement on Implementation
of Article XXI of the General Agreement on Tariffs and Trade)’©]T}.

121) Ibid., pp. 22-23.
122) Ibid., p. 6.
123) Ihid., pp. 30-36. 33 W8-S T2 Qokste] Atk
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126) ¥y 9, ko) 715 78, p. 34. WTO 7% % 7=l tlsiAl& pp. 3342 L.

127) Simon Lester, Inu Manak, “A Proposal for a Committee on National Security at the WTO”, Duke Journal of Comparative &
International Law, Vol. 30, No. 2(spring 2020), p. 268. AA 2= rto]Ag] oA x| AA o] o] FH T} ey 9], ¢
75 78 p. 4l.

128) SPS ¥ A2z )= 993y 7ed 9&-e vwd FJMsA FAska ok ¥FA TBT 4 Al13X(TBT 9143))
© Rkl qtgskar glo] Aol Eelth

129) =710k 91 ¥3] #A|9HS Simon Lester, Inu Manak, supra note 128, pp. 273-280 #al.

130) Ibid., pp. 274-275.

131) Committee on Sanitary and Phytosanitary Measures, Procedure to Encourage and Facilitate the Resolution of Specific Sanitary
or Phytosanitary Issues among members in Accordance with Article 12.2: Decision adopted by the Committee on 9 July 2014,
8 September 2014, G/SPS/61. 20141 7€ 9UFH 1097HA] 7R E SPS Y3l A ¢4 4 A= oH 99 5974
MEol oA/ I7t gl A% AF AW 2O WFHINZ Sk oY, o7, “WIO SPsslsle] S8 Pl
Aol AR AT, TSI E,, A1223(20154), p. 11,

132) Ibid., pp. 11-12. & A=) izt AAg A2 pp. 20-43 il

133) Ibid., p. 45.
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134) Simon Lester, Inu Manak, supra note 128, p 117.
135) Y& 9, “WTO: HAE 717 A2 749 ddd A= t33k7] A5k, el dAls, Vol. 334(2018.9), p. 60.
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136) ko] 7= 16 aL.

137) (A452) Bt} B&3] 817] et GATo] AHEAD) e ARFASTE D 2A404) utet A FAHdxpol| A]
A2322E 83 A9, I ARFS AEshe FARAR £x Hde I 9 F89S WA ou e Ry
FA A e A7t ik

138) 3t-1] FTA A22.62(EA A DR o] Ael) 392 FTA A233%EAN A1) Ae) 3-F1] FTA A23EA) 2
Azke] ). WToSh FTAG] #8d A el ddstolMs ojde, “WIo¥A# FTAY wHe A48 2] #dd 74
3, TEAIE S =%, A9 A3I(EE A1345)(2014.9), pp. 177-193 3.
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139) =3 9, “FTA T4 F8 FAEAY Aol B¢ A7, THAEA,, 2012-8F (2012.10), p. 113.

140) AHH AL T REAE, v}t Hx9 A" B4 89 -4 tAE 58 A (Digital Partnership Agreement,
DPA) EFE A7, 2021.12.25. <https://www.korea.kr/news/pressReleaseView.do?newsld=156486456 (2022.3.9 H% ZA) >; 4+
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141) Congressional Research Service, “Digital Trade and U.S. Trade Policy”, IN FOCUS, 3 December 2020, p. 1.
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144) oA, «“HAE w Athe] opd =L i TRJAAF R 9] FH7E o) VIR A9, A S8l =F,, Alesd Al
23(5A A1573)(2020.6), p. 257.

145) Elizabeth Trujillo, “An Introduction to Trade and National Security: New Concepts of National Security in a time of Economic
Uncertainty”, Duke Journal of Comparative & International Law, Vol. 30, No. 2(Spring 2020), p. 211.

146) Peter Van den Bossche, Sarah Akpofure, “The Use and Abuse of the National Security Exception under Article XXI(b)(iii) of
the GATT 1994, WTO Working Paper, No. 3(September 2020), p. 4.
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1) World Trade Organization, “Communication from the Convention on International Trade in Endangered Species of Wild Fauna and
Flora (CITES)”, Communication from the CITES Secretariat, WT/CTE/W/119 (1999), p. 2.

2) World Trade Organization, “the Relationship between the Convention on International Trade in Endangered Species of Wild Fauna
and Flora (CITES) and the WTO”, Communication from the CITES Secretariat, WT/CTE/W/165 (2000), p. 2.
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3) CITES website, https:/www.cites.org/eng/disc/what.php (last visited on 17 November 2020); CITES AlIIZ.
4) CITES AZE “FE& o} QAU S 55 2153 «gdA 28T & v 45 “Fd Ex EE Zofdith
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gl & 4 ok JHolx ET8lal, CITES ARISIZHAE 45 FES] A% s
ZA7F Fl1A ddsta AAgste] HPshkes AL FATEANA DAA e Ao Aol
o} 1 W= CITESS] BATES FAZA] A of 5o} Mool tigk 43t A=k
S YAt} ZF B&EA o w2 #2957 8o SEHUEA Bdshe A CITES B
Al el B G=o A ©AK denl dd R 2] “Fr FUH &5 =
A AR, e «Fo AES A=A ARE 4 GATY A} e Gl A
S5 shal Auk®) R, CITES: CITESO| ofF #45 Wby A% “2dgk =4 #
gk oofel, ek ARG o A% sH2AE HY AS SAA dede He |
Alstal Itk9) ool wef, AAE CITES ME FAM= 50 APEH o8 FEA 1T e e
&3 Fol| that] FEHHE A3t sid Tl e RS E Aslete A% Arkio

5) C. Wold, S. E. Gaines, and G. Block, Trade and the Environment: Law and Policy, 2nd edition (Carolina Academic Press, 2011),
p. 647.

6) Az 28, AVIIZ

7) AvinzolMs 228 A-3 22]9f A 2A “wio] A e LA g A e ofAF BT ik Adrd <
Bo] EF B FEHOE e i Stk

8) CITES A% 23}, 33 &, GAZE3| = AR O «F 7 *&%‘Zi 25> (“primarily commercial activity”)o] & &o]2] &4-&
Aesta, GAEe] FAd Gao] A3F2e] “Fo] AES YA oPYFTF” (“not detrimental to the survival of the
species”) = BHE 3ol JolM 1) oFE a4EF UJrEPOF%} 7rol=e}jl& A Eld vk Itk CITES Resolution Conf. 5.10
(Rev. CoP15), CITES Resolution Conf. 16.7 (Rev. CoP17)

9) CITES AXIVZE 18} AAZ B Jul=7l= o] 74 TASI HEH 7100 A _‘?_%
AL itk A E, "WIOE S A thAR A 2oke] BAlol B AT - FES F4
sk, 2017, p. 77.

Js=e] TAANE AH

OFX
o=, WA =R, o]stof At



202213 AlZEHAIS = s 2HHe Mz A 109

Lo

1 FAFEI ) 923} $2FA9) B &4

g9, CITES AXizol wet v 2~3dnit}t 7|02 NHE = AT E3) (Conference
of the Parties) ¥ FATE3] 4kel )9 3)(Standing Committee)7} A &st= A9
(resolution) 2} 27 (decision) S CITES THA|S] HEAS Aslste Ao TAAA 4
&8-S AT AR S Fofstet ol FH 9GS skar QlthiD

FAEZS7E 9dshe oY 715 F M % AL FE5A AR o Ao 2 )
B B EX AR Zo| "WEy| A%y REAEY Wiyl CITES HAd vrdE s
Aolth, &, B4 F& A|Zo] FEMol| FII8IAY, FEA A A9, B F4A
& B3l o]FoRIthy MEdARel, FEA T 9
o] Aol AdA 52 IAAUY SEH7] Wil FE5A4 19 $2 FEA T B
M2 olFA7l= 24L& g F2 ¥d3 AME sl&shs 240 HER, GA=ES]d
o3t F&A AL CITES FHAIREX o Helol thsl A2 S A |k =3,
AR ES = A4 A 2 AR AHS B BEF T RELES 1elEty e £
TAAN A AEELS Aaske TS stal Johd) A FE B0, FAFFTIE IV
o Il AotAY Ae HAY Ae daste 2o tiY fU4d
4 A z2Ho2 FA s, EPAY N tidt HH LS FHgst= W8 EFHQ
78k A T At o yobrt, GAREE3= CITES BAM=ElA
FTE AR S 2ARA FIAREAE SR8V = sh=Hl, CITES 9% A
= 9ugt B4 DAkl tial CITES A4 el $24= & 2829 AW A sAE
A RS FAEEONA Aaste 97t dohie G E, GAAEESE 54 ol tigh
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10) WTO, “Matrix on Trade-Related Measures Pursuant to Selected Multilateral Environmental Agreements (MEAs)”, WT/CTE/
W/160/Rev.9, p. 26.

11) CITES AX1Z 3%

12) Ibid.

13) 123 A9 B A5 FAFEIE Fall AUHL A= S o, TA=FI et FUALITE GAE
35 tlste AAske A9 9N GAFEE3S] AFet AHEE, EE9193)(Animal Committee) H 2]E9]3](Plant
Committee)®] HiLe] met BAMxF3] o o8] A== 4% Ak MEA Matrix, supra note 10, p. 9.

14) Resolution Conf. 10.10 (Rev. CoP18) Trade in elephant specimen.

15) Resolution Conf. 13.4 (Rev.CoP18) Conservation of and trade in great apes.

16) R. Reeve, “Wildlife Trade, Sanctions and Compliance: Lessons from the CITES Regime”, International Affairs, Vol. 82, No. 5
(2006), p. 883; CITES Resolution Conf. 5.2. “Implementation of the convention in Bolivia”; D. Brack and K. Gray, “Multilateral
Environmental Agreements and the WTO”, Report (iisd, 2003), available at http://www.worldtradelaw.net/articles/graymeawto.
pdf.download (last visited on 14 August 2021), p. 10.
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AL gspshs 244S & £ Aok dxFoz Ao Ay =& H&EAY NHS FaA
FEA T £3E 54 Foll tisl A FEFAEE ARl ARA A9 FAe| =
AANE sl8sk= B97F Aokl =7, GASES= 54 Fo dAAA FdA A,
‘W (ranching)’ & AAshH= A& A= 4

FARL ghefell 7]1%3F CITES A9 Fad 88 HE97] $4E T 2T 4%

o) W3}t Bl e Fof HEC ek ek T4 B 7|e aArge] rAlAA ] BEE=

. CITES SYMB=AI0 CH3t GATT MXXE H27HsM B4

1. CITES-GATTZ}H] FE71s4

CITESS] FANES] th2o] GATT 91w 38 5 YCBZ, P4 o] FFo|
W & 9k molok @ olth %, GATT AXIZE WIO 319123t 4 Adel o]
Y FA, ALA, HH 5o 2AF Ashe A FAdD Yd, FANY T4
s w80 FAAU FE2Y HAE ARL, LA o] delE JYE 2o 7
Ad 24, BEA I, Mol NS QR A9 FAAY 24, =B AEHosE &
HHE =Y CITESY FANS tiRiol AXIE 9ol AP ek E, CITES
of olEd A FEUSNIIAIE GATT AllE HaFu 0P e} Az w5 o) 9
ol 24 8 4 YUk F, FEYHM BFL AT 805% oo} WA BT Be
of wet MEHOE o|FolAA HEE, £EUNIA BT EE vlLFe] WIO HUZ 1
o Agoll, FWYE e £UF Aol B sbsAol glo] AT T EE U
ool 9ol @ = s7kel 27l vl o E
2 (Dol F) AR H2LA AN} £EAT BA FTe| BHe| BAA gon

N

K

A

-
.

l

17) MEA Matrix, supra note 10, p. 26.

18) W& «opfellr FAHY e 7Y R xd FE FAE @AM Asse A'S ouidth CITES
Resolution Conf. 11.6, “Ranching and trade in ranched specimens of species transferred from Appendix I to Appendix II”.

19) Bk 9, supra note 9, p. 77; M. Yeater & J. Vasquez, “Demystifying the Relationship Between CITES and the WTO”, Review
of European, Comparative & International Environmental Law, Vol.(10), No.(3) (2002), p. 272.

20) ¥R, “uparof oA o Al S A A WIoEA o wiapE TS SRy, TxAIZdAME AT, A1382E (2005),
p. 137.
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EX T ZE9 2ol BH 7ol tiEiAT AEFo2 Agtd 4 Jar, o] EH
HogE o= EXY WIO 3= AZovt E 5 F= 2EE 243 GATT AIE 9
S AT A7) e Aol E3, 183 AgkS k= dYTro] sYUdE Fof R

=W Ak Adle s8sta ok Sl GATT AlllE 9RtE 7438 4 ok A=,
2008% CITES®| FAl=E3] A9l Hzxohd, ymjnlol, HulB ol Holxo] F=
I JROEO] A YA 5H £ES FUAT2D YEF FFo| CITESS Aol o
g} o] VIR REY o} Y FEIHA TE FVIERREY Aot Y A% A
3 A& GATT AIZe} AXIZ 9Jute] i3t}

(ol

2. GATT AXX=Z 7z} 279 27154 4
1) M

CITES®| F-SAIRE 227} GATT 185 9RkRittal dA|gts, GATT A|XXxe] Uy
of| 2] (general exception)ol] FIHTIH, GATT HvkS TA3HA] L=t Webr], Ak E 29F
8o FAARZEA S WIOEA WS dka o9] A8o 7 sjdd 4 QUvhe FHo] &
AEe == k=, GATT AXXES d7HA d93a 5, )Py “QIztoly 2=
of AW EE AAE HIsl] fldl Bask 279 (93] “fe AAAY (exhaustible
resources)2] H& ol &k 2277} 37 EAHS 93 FIAGERA ] H8E 4 ok oA
A $th2) WIO #A-AbTo] AXXZE A8S F4L 45, Wdy dar|de AN
)l X7} AXXZ| o e]atEol dfEs=AE WA Ak, o 9gEe sidd 735l
= FEY s FHéAE AT FEL EEAL “wdd 24 A=
7t A Ho|AY ATdstd = gl
discrimination)&  FAStAY  IAFG]  thgk HAE ARk (disguised restrction  on

2 HgEolAE ojuHthE ade BAskL Yk

= 289 4 (means of arbitrary or unjustifiable

international trade)S TS WoE A

oo

21) CITES Press Release, “Ivory sales get the go ahead” (16 July 2008), available at https://cites.org/eng/news/pr/2008/08
0716_ivory.shtml (last visited on 15 August 2021).

22) Wold, et al., supra note 5, p. 275.

23) Panel Report, China — Measures Related to the Exportation of Various Raw Materials (WT/DS394/R), 22 February 2012, para.
7.469; Appellate Body Report, Colombia - Measures Relating to the Importation of Textiles, Apparel and Footwear
(WT/DS461/AB/R), 22 June 2016, para. 5.67.
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ofefoll M= CITESSHe] F-AARIxEA|So] duhE] o ¢ &S A 23de 58 714

of theljx FEE=2 AuEn

2) b 24 55 7=y

rr
A
o
tlo
o
lof
P.ﬂ
N
do
ok
N

= A Arolgk=s A WA
oe Aol gtk 2=iv F WA 239 B 2 (necessity)’ 2] 2319

eix e S0 549 =97t a8tk Wro #Ho wat 49 B2 Bl 2=E(necessity

ZA7} i FAEA Tlodste AR Al 7HA 8ol digk rAAAR] Rlu e A
(holistic weighing and balancing exercise)’= 3l aid 229 oA oAHE AT =
A2, dda Far]dE WIOEA #Rke A gAY @ ks s, S8 e g 787kt
)} 4l %] (alternative measure reasonably available)”} =X JH-E wpxIt}25)

TR, ol2g e AlAk duHo|1 dSTkse Ao A8E F de TAFo

A4 AR B0 R 87 5 WI0 Hds

29 B8 vnEy YPHEAS 955 9 Ho| g ol
Prhe A B WI0 45 Aarlde] FRa0)T Aeln W] ¥AHE fub] glo

H, ool tisfiAe «“AdubAQl Qo] & HAA B 7Kimpressionistic and  qualitative
assessment)”,26) &3t HPHEQlo] A2
(crude cost benefit analysis)’©|gl= 52| HlZo] 7I8A $th2) o= WIOEA $1ut=%]
AU © ftEE deld e g THTEsd tiAlTde] jle a3 dHA R niREAR]

o

£ 9 b e He <2HT HE WY B

24) Appellate Body Report, Brazil — Measures Affecting Imports of Retreaded Tyres (WT/DS332/AB/R), 17 December 2007, para.
156.

25) Ibid., para. 156.

26) Alan O. Sykes, “The Least Restrictive Means”, The University of Chicago Law Review, Vol. 70, No.1 (2003), pp. 404, 415-416.

27) C. R. Conrad, Processes and Production Methods (PPMs) in WTO Law: Interfacing Trade and Social Goals (Cambridge
University Press, 2011), p. 336; D. H. Regan, “The Meaning of ‘Necessary’ in GATT Atticle XX and GATS Article XIV: The
Myth of Cost-Benefit Balancing”, World Trade Review, Vol. 6, No.3 (2007), p. 365.
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Hl, oWt thA=A7} P2l o2 7187 s Freasonably available)#| -5 A7) sl
8% I dgiAEATE sl AYAA 2 BEe AeeA oY ZAE ddE]

91 A2 7)ol glof, WD 8 a7Ie] AohE Fa wmeko] RAA Yk

F%‘ﬁ

4
2, O3 A0A 848 BAel 2% 5 9 Jolk 2ot T WAl 249 Pa
|=]

el 87 3% ARE, 87 FF ARE ANSHE J1EW PYES BEF FEE| B

= Fo EBEAVIe HEGZI AdE A=A, Auistd A3 Holy, 1Ea
A27F odel 71zdt= AHdel Qs s dEnhe) wkd, CITES7 2 &8sk <

I‘TF
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16
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59
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rr

SERIES FAR AARABZE, o] F& FQA
gF S BeEstA 28T Aot &g, CITESSA Y 54 T IAAH A
A AgzAdd daixe, B, FEAHE T 5 A &2AVL oA 28 IR
A d&xA daixe, AA + EUEHP 9 #YE 5 B gsid weld Ay
(controlled trade)” &1-&XX|7} “WTOFA ol 9IRIEA] AU & S¥tE =, dejdo= 7He

I
1o

23] 2

hsd gAzAE AN 5 e Aot AxaAE0], B4 ol tia YA
LAANE YHRE S8 AL Y 2o BEo| B3t MEHE
WE9)7] o] WE] 7% 4 e KAl A= Aol =
o 95 FAA} o= 2o AFEoF sH=Aol AL CITES AR
o)7lo] 9 9tk clZ Sol, 20199 CITES PAZES o= Hzoh) vmjulo},
wlo} 2 AulHgzl A4k olzelz) @7lE) Aol YA £ F18S AT AAL AZ
sgott 228w Ao oAl Bal ol Frlel AAske olzelst Zrlele] REYYT

ol

0 -

&
A}
=]

28) Reeve, supra note 16, p. 895.
29) Wold, supra note 5, pp. 2, 9.
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ote] U FZo] F|F olxy} =gl BEYI 7= ] g3l ols =}
E3} T2 CITES BAFEZMY] ool Ux8kA] Sytha & 4 Utk wehAl, o zX|

7b CITES®] =215 fld] ‘oA i s 92 & s 4o ofd = e
M, CITES FA=FE ol os) 24" FIAdzAZ EAGE TA0] AAY dAz7

WTO #e/de] 2oA AAE T34 & deAe edsivta & < o

3) (o9& 2 &5F JI=4

<

@ “frahst ALY BER AEE X 2A g A4 e Aol g Al
AREo FasA He Aol ALdth wEbA, SEEATE @FY AE&e Hoyd,
i) A9 tiido] “f33 A (exhausitible natural resources)”©]o]oF a1, (i) £+
HAAY el “BHEo| H3Hrelating to conservation)” ZA|oF S, (i) T FX|7} “=uje] A3
sbolup Anloll tfgk Agky} AXRE o] FasHA FoJoF (made effective in conjunction with
restrictions on domestic roduction or consumptions)” STk “f-3HeE AR ] oo} Mo
el A, GATT #d 2 WTO @3 A4r|fe ol& 493 WAl sl ot FA=A
Buk oplgt nZAEHAY HEE F v AEAYE e, betA vigARE “f
Sk AAAE e STty st H TR0 F WA %0 “AH A (relating to)”oll Th3l,
US - Gasoline ARdollA a7 o|& “H22 A (substantial relationship)”e] 871,
%, “EX3 o ko] UAHsty WS BA (close and genuine relationship of ends and
means)” = SHASFATEID =, {3 HAAYY HES FHOR = Ao Ee FHAR
Z27F 11 FA o gk “ge] & el 92 H(rational connection)”©] U+ T T8 glo] F3=
T Ue Aoltt3D) mAgo g ] A4k 9 Amlof] thdk Agk ARE Zlolgte 8
71802 FAFH g AiHEFl tigk “33 3 tl-$- (evan-handedness)”2] 87102 o]3]
Hom, FUFd ek Aghe] gt AAAY BES s A A&nlol ik A

H:l

rj{g
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o

ﬂJ

30) Appellate Body Report, United States-Import Prohibition of Certain Shrimp and Shrimp Products (WT/DS58/AB/R), 6 November
1998., paras. 129-134.

31) Appellate Body Report, United States - Standards for Reformulated and Conventional Gasoline (WT/DS2/AB/R), 20 May 1996,
pp. 18-19; US -Shrimp Turtle (AB), supra note 30, para. 136

32) P. Mavroidis and M. Wu, The Law of the World Trade Organization (WTO): Documents, Cases & Materials, second edition
(West Academic Publishing, 2013), p. 306.
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@3} T4 Awork ogethen S AL AHIG &, 421U F 27o] 5
AETF FRAEN T FQT ARG ADAY, AB2AY AZH BHL WY
AS 27 AL ohlzhe e U v Tk

CITES®| 7A-¢, FAAEA ] F2]o] nirpAR: 2 EF97] S48 T oot B
TolBE, (9 289 A WAl 279 X9 tio] “figt HAAA" Y Zolge= 84
& FEA0A B £ QS Zlojg T WA 2 A-HAE, EEY7] TIE Fo HE9)
HEY7] BAE T TR Ug A FEUEA 2AY, Jol| BEEE SdT 2 A
A bl “AAZRQ BA7E Agol ASH ok st o] a3 Aok <FaA Y
SETE FFo] ol ACE HRltk Iy 94X AFHSIRCl, CITESS F9Ag=
A= GAEESY Ao & Bl TAEES CITES st oF wlEsrol ek AlAjzA]
of BHo=R HAE ATE Utk ol Ad BRiA mAIEe] gk AR 2X2A]
CITES W’ Al 545 9 =4S A4 A8k 247 A4 F= =3 o)y
3 ASol= sigxA et BAE Fo B AdA FA Aokl AFE Aol tisiA
T ool Stk v ut 9481, “=u) A4k g vl & Algta ARE Arolge 84
of tefA % CITESS] FAgtzA e} Hesiy dF A9 &A7F itk &, CITESE |
A7 SAE Y FAAMNE SASE AolA, 2 GAbE W] Astd AHE fAlsH
T AL ofYge HolA 5 a4

Zo| BAZH B 4 9t 4SS 4% 2 5+ 92 A

33) Appellate Body Report, China — Measures Related to the Exportation of Various Raw Materials (WT/DS394/AB/R), 22
February 2012, para. 356.

34) US - Gasoline (AB), supra note 31, p. 20.

35) Reeve, supra note 16, p. 887.

36) A183] CITES BAF=Z3|olA Y5 ofzej7t 57hE0] Y&} EU 9] JobA e Aol L= FS A3 vt o
t}. CITES, “Implementing Aspects of Resolution Conf. 10.10 (Rev. COP17) on the Closure of Domestic Ivory Markets”, COP18
Doc. 69.5 (20019), pp. 6-7.
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5) &2 (Chapeau) 24 £5 JlsM

1) ¥% &7

F

AEsGFl, BAUYY 27k Axxze] PR F shtel HFATn SrigkE,
237 “FYF olddol AMA F7} ol A HoIAY FRAY & gl e
9 PASAL FARGS] U AT ATS TS PAOE AgHA BT

T2 23S FFeoF ARk oeje] AgS WS Utk 18

(“the design, architecture, and revealing structure of a measure”)E Z=AFSH
3 o3 B 24 F shhs, Aol 7 22X FAA Ex (XXEHY
Z&3 #AHEE F3)9 oz AAFHe 9, T FIE olF F IeA
gl v} Ik F, Al mEd Aol HskE 4 =AY o

Y 2AE FH AYA BA ANsheA 1T B

HAA7E 2% 71EQ] AR BT “oA| ol th3k A" Ao Aol ths)

AT 5 shte A57) S13 91 (disguise)”

B
B, “FATG T 9FH AGolke Tha Fo{RBA MRS S Rolrk®)

A gk ARAHo|L AHH A9 mAeke W, rlFo] 2A BHY MTAR BE
g A% AEet A BB A g H, 21 =9 AT et =YL

37) Appellate Body Report, European Communities — Measures Prohibiting the Importation and Marketing of Seal Products
(WT/DS401/AB/R), 16 June 2014, paras. 5.302, 5.306.

38) 8 28X, “=7ke] YBHR] AP REHAE 249 A - GATT AXXZE F#(Chapeau)®] 43} 28-S F
Aoz rastd, 24 A45(2014), p. 227.

39) Panel Report, European Communities-Measures Affecting Asbestos and Asbestos-Containing Products (WT/DS135/R) 5 April
2001, para. 8.236.
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Y3) HelE 717 5o S FEZE Aolo] L FACHE H Soll 71E3e] A
98 & gle R DT BRSHUO T2, US - Shrimp Turdeol ]
a713e] olejd Bool tElAE FEe| 2olo] 2ASK 2gkor], FelHQ olfel 2
A7t HESThs vlgo] gtk

(2) CITES F9A1g=z=]2] F% 87 5 o8 HE

CITES 3tollA] H3f W FAAGZAES T H7hl oA FEdt Q4F0] A Yk
2ol = CITESO HAHAAY, 22 CITESY YAF=F3]9 dFos Aed FHA1ghzA|
o] W&ol thefr= o= A= =AALS] 9 ot whgE Ao B & %1251 olF %
Aol s “Ape]HolAY Fste ¢ gl A Ee AT g HEE Agro]

= 39S W7l o Zolgke Azt Atk =3 CITES &9 FHAId 225
of thaiAE= (i) US - Shrimp Turtle AFANA A7) o] ml=e] zX|o tiaia A A
FA QAL 7 kAl £ 47t fithe A, i) G4 22 ARdedA AxE 7Y 1]?}}—‘]
o] fFAgd0] HEYSe] Wsle] mE FEA A, FEAEH EEH AR 7= VA

P dohe M T2 81 T FHlA FAHAA Fiolgal stk

a3y, A AollA Am3xo], CITESY F-AgtxX9 vE oie 7

of AR Qe FEEo] Atk A, “FY A2l S ThsteA oARre} “F2 A

4 A e ZF GAbEe] BAGTo| wdste] A4, 1 AR o
2t 3 Fol FE it 2 A ARV ZAAT weba, 223 74 GAbE]
A1 AR 1 e EA FE2Y FAY WIO0 3|zl tigk ApEH oo ZAE,
Aol mebA XXx Tl wE B tidel 2 5 e Aotk 1gal YAETEI]
S CITESS] 7|#ollA A%, Aga FaxdzA et A es, WTodd#} dar]Ho] 3
g 22 & sk Apdo] 1 «AAA B3 dAs=A 121 5A0] 24S sk

E342Q] FUA ol taA CITES PAFFIS] BHas) OE BHS Y b

ny
[

olr
o
ot
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i
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>
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1o
el
e

40) US - Shrimp Turtle (AB), supra note 30, paras. 161-175.

41) L. Bartels, “The Chapeau of the General Exceptions in the WTO GATT and GATS Agreements: A Reconstruction”, American
Journal of International Law, Vol. 109, No. 10, (2015), p. 109; S. E. Gaines, “The WTO's Reading of the GATT Article XX
Chapeau: A Disguised Restriction on Environmental Measures”, University of Pennsylvania Journal of International Law, Vol.
22, No. 4, (2001) pp. 803, 818.

42) A. Goyal, The WTO and International Environmental Law: Towards Conciliation (Oxford University Press, 2006), p. 180.

43) F8A-ZHA, supra note 38, pp. 233-234.
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o] o= HeHOoRE 7hssith CITESS] BA=E38]7} ofu’l F-AA|k=z47} E sttt
AE WRSASE, WIO 3 doly dar]do] vteA] T3 A4S EF3loF & ¢
F7F @Ae]l Wro g@Aelu WIo #Eldle EASHA et AR R, oA AR
i 810 e WTo 9] AwkAel B35k E84d/do] CITES FYAgt=A]9] FF

.
27 $% olRE BEAS ek 2 % 9k

rr

|

(ut

X,
o
rir
Fo

. =32 st tlok ‘&X] =M (Presumption of Conformity)’4)

=9 JHsH ZE

=

L. DDACIA AltE "2 42 AL

ChZ 2okt WIOHH 219 $E7b54] BAE WIO WA YE WIO 3975
SA)A AASA =elE o)l AR 2844717 AT TR ek
o] w=elso] gtk o] F, EsAOIAT Wsboo)H Yut 29127k AAF ThAt
B73xoke] TAH RO F9| WIO B3

G714 AR oA Eeke] P @2Aol thE GATT AXXE 289 FAE F4
F Qe AEAYE troEA ZET Bt ek DDABAIA A WIo Bl 2]
ARz GAR FAR T AL B Mgl A
FHOE WIO ¥Hol FHE 02 F4 WA AT AL EAZ Gk o)B

2 2o s ok TA|A e R EA wWAE T zxE o oAk xok

A
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m_?{_‘

44) CITES F9AIgzA] #d EAA, WTO g2 EAs| AU H (DSU) AN13z9] “4 B 24 Az] (right to seek information)”
£ Akste] CITES AHF=, A998 59 odE 78 + ok #d e 1213 9AEs FaloF & o+ §la, oA
S FHHE F A F&EHA gEh (D. Palmeter and P. C. Mavroidis, Dispute Settlement in the World Trade
Organization - Practice and Procedure, second edition (Cambridge University Press, 2004), pp. 116-117; US-Shrimp Turtle (AB),
supra note 30, para. 108.)
45) “presumption of conformity”2] W&ol w} Ty <A 7F O HAEZ WYY £ oy At AASHE
“presumption of conformity”= T2 3| xE0] ¢4 874 we}t g & Y3, I Ao we} A3t d8d 4 glen
E Ao g Ayt
46) 20019 =3}ol|A] ANe)H Ministerial Declaration®] paragraph 31()ell we}, "F93 37 119 JsRAFE FUAIZI7] 9
3 £X o2 g Rk HAF FHo 59} WTO 74 7+ BAl ("relationship between existing WTO rules and
specific trade obligations (STO) set out in multilateral environmental agreements (MEAs) with a view to enhancing the mutual
supportiveness of trade and environment") "ol thal] A4S HasHA FH A
47) See e.g., World Trade Organization, Statement by Switzerland at the meeting of the Special Session of the Committee on Trade
and Environment of 1-2 May 2003, Submission by Switzerland, TN/TE/W/32 (2003); World Trade Organization, The
Relationship Between WTO Rules and Specific Trade Obligations Set out in MEA., Submission by Japan, TN/TE/W/26 (2003).
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o] FAEo] A2 B4 AHE S e Jo= jhosie] AAe
olZ1& WTO 3de|y} dar|do] oAl AAite AL d3dskA e 348 =94 &
AR A=t WIO =50l ¥4 $49 d3e reAl4 84 AXz 23 sk 7
£l F-d3)4] (authoritative interpretation) & & FCHA, <43t GATT AXXZE 84
2 Hgo oA ofz] HEH BEEACl AAD + e Aot Ted, FA FHY
TAA e Wl tsiM s, 29129 HE)H LR MHE ME FET AolE B
Atk HeollA & = A%ol, F o 2L =9 HAo] AT 7 o7 Hh

G 292kl mEW, gAgd 20k TAA o] A GATT AXXZE (b3

2o TElAE QB ABL AgHA A F, FAH Folo|Re] mE oA

7}« Hol Ay s ¢ gle APE, B fFE FYAR dgdithe A2 A5
gt WIO 2AA-AE T8l & o Utk 292e 744 FH9959 HeE oA
S zofo| A HAE SAT FHARx

TAgH g 20k WA EA] teEts, Tk
23} (appropriate and necessary)” F-HA|$ZA T E3st= A
oM A, TAA FHYF-E 1) vz 58" 7AF FAAdRAE FH
780l e oo A4, 2) A xofo A 20Fe] B2 S 24T
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Asta, (i) BlEdY 9 FE3 AL WIogA | ¢xsle Ao g BHE dhkg

A #7479 At DDA EAAIEANM B2 AAE A XL, ofo th SE%

48) World Trade Organization, Summary Report on the Sixth Meeting of the Committee on Trade and Environmental Special
Session, TN/TE/R/6 (2003), para. 23.

49) Submission by Switzerland, supra note 47, para. 12.

50) Ibid., para. 6.

51) Submission by Japan, supra note 47, para. 5.
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=7t YA 2 Ao] ARdolth wheba], 2927 JEbA BF W E T A

Hojof & HES 2 F Atk A 292t WEW, A 2ok | =

oo A3 XS TRl xoke] A 9Ae 98] AEly Fesohd dhx] =L uk

, dd 229 MY BaAE 2XE Hshe I7P)
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=)

Y83} k8ol s15Ado] A HQlth DDA A

X
i
L
k)
fo
=
N
K
v
o
p
k

YRAGE APUE A TAYRE sNslol ok YL AsAk 29129 A
2 Rojo|n.e] Foj We W, olefd Polt UT F& A0 BT oA A A

BakaiRel, CITES AlME, AVE, AVEdMs Fde] AARd a7se #5448 o
AT 2158 st slou, ofs A€ Hulshs ERo| AHE SA] A% A
ARl 2l disli= AVIDEOA “wde] AE X3 Slste] Add 228 A
A& qtAshal 2Bk 29 TAA A RA <ERe A B X die A Ee
FAb B TiFE AT “ERO| B B FEIOE NS RSt & #olth
wEbA, A= onlol A} CITESOlA 838kl e sEUeA 2A= A= Al o
A AT 7 9l A4S THNER 7AA TR A feRos FHA 13
7t & 4 Qdok =¥, CITES ZoREEel HA Gou, CITES BAMS 222
9 84< BAEITE AR & A9 APE T3 oddst AANEE FEHAEHE A
A fr@el A FoolFo sgdtia & £ {le Aolth Y, old A
2152 CITES TAAIAY] A 8AEQ] Ao| Eystut), GAgE] AFH 847
ol Ax A= Sl B, i FAATEAT}L SRRl FASTE] Aol A
Ao {AHA glomR, ot FAARARASE HT oFE THF FHoFEM @

2 #Ae| tow votsls Aol @ Aotk whH, CITES WASo] XIVEe| we)

il
2

AR

A}

FNr

o
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CITESET} B 9A% FUZAE AShe A%, 1208 28 A2 P72 2 % g

Zolth, AgAow, ARAzete] ZopREN YR A9 ol ERT Foiy
VEAE AT TE FAHE FSBY oiJeh, TAHY PAAGEAE xof 2L
DS AT 22 T A PASe], FATSNA HEUE FE AT EF 9
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g HAZE ARl o) Aoy AR e T olFAE A= TAA
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TT AXxze] 49 258 712 el A7I=AY 2AHS0] FUsA #1712
9l e} ojje) A= S olsol Ik WEE THA WTO Hdolit Aarlel I
He A} Hol @ 24 w8le] ARl wele AR} Y Aow meln wa
1, 29127F A AT o), TAH FeloRo] fa3 Auglol, TH 4| tiatol
8 zA7} Al Holn A & gl Aol dAE FelAdrel APRTE 4
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ojo|t}, w3k F2 GATT AT & ], g gef
(Paris Agreement) ¥} 22 THAR3HE 29} , TRIPS 5 GATT ©]2]¢] th
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AolWAE, WIO #4¢ AABER ushs olehs Q40 Azt Bk wio)
o ek ol §X 4 2AE WIosh 7 ozl Zxie] AEA 75
del 43S FHHRY Baoly] MR, BN TS FA 1ol HYB JEEY 2L
ERGH WA )xsfoF Bk WA AR wsh 2ol CITES] FATEHIAA Ad s
£ A0St AYL CIES Seld AL FeATEA) 4AH Wt WAS AP
So 0% 98L IO HeA, §X T4l HFHOE HEHeY, CITESS L

T FRAAE oS FdsHn HEstE Favt itk 53], FA FHe =4S Qe
Thtebd 2oke] FA|A FH RS WA Qlo] Abde] WTO9F @ejsh= At Fol ¥
2glElojol & Fart ok WA AFdGRol, DDA 4 FAdE B dd=mEe] &
2 FA49 =9 el A HE AYstgith 2, 715k tigk g0
AAFAR] Al HAZ W oE AT, A2t 7|53 WTOZL ZHAke] ZEA e
gt dgs EHety, A2 9 Wi tEiA o s EFss 93
HAE AYsta Feajord oS oS AxHa ok 34 F4L 123 45 EF5Y

1= (principle of deference)= TSI + & AXghs HolA A58 7xI.

52) The WTO & CITES, “CITES and the WTO: Enhancing Cooperation for Sustainable Development”, the WTO-CITES
co-publication (2015), available at https://www.wto.org/english/res_e/booksp_e/citesandwtol5_e.pdf (last visited on 14 August
2021). pp. 5, 7, 9, 10; Yeater & Vasquez, supra note 19, p. 272.

53) M. Foltea, International Organizations in WTO Dispute Settlement: How Much Institutional Sensitivity? (Cambridge University

Press, 2012), pp. 78-79.





